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Opinion 

Date 

Topic 

Summary 

2-73 

Mar 29 

COMPTROLLER. 

CRIMINAL COSTS. 

An indigent defendant is not entitled to have the cost of a mental 
examination under Section 552.020, RSMo Supp. 1971 or Section 
552.030, RSMo 1969, by a physician "of his own choosing" taxed 
against the state. However, costs of mental examinations made by 
"independent" physicians appointed by the court pursuant to such 
sections are taxable against the state in cases which come under the 
provisions of Section 550.020, RSMo 1969. 

5-73 

Dec 11 


Opinion letter to the Honorable Donald E. Lamb 

6-73 

May 2 

COUNTIES. 

SHERIFFS. 

COUNTY PROPERTY. 

A county court of a fourth class county is authorized under Section 
49.270, RSMo, to accept donations of real or personal property on the 
condition that such donations be used by the sheriff's office to perform 
general patrol duties throughout the county. 

7-73 

June 

19 

INSURANCE. 

PENSIONS. 

RETIREMENT. 

CITIES, TOWNS & 

VILLAGES. 

The Board of Trustees of the Firemen's and Police Pension Fund of the 

City of Jennings, Missouri, organized pursuant to Section 86.583, RSMo 
1969, (1) cannot apply the funds of such system toward the purchase 
of accidental death or permanent total disability insurance policies, but 
(2) can enter into a contract with an insurance company whereby the 
insurance company would hold the funds of the system in a "separate 
account" and would invest same as authorized by Section 376.309 (4), 

RSMo 1969. 

8-73 

Jan 5 

COMPENSATION. 

COUNTY RECORDER. 

For the calendar year 1970 the recorder of deeds in a third class 
county which has a separate office of recorder of deeds and circuit 
clerk was entitled to receive the first $4,750 in fees collected by his 
office as compensation and $1,000 from the county treasury and his 
deputies were compensated out of the general revenue fund of the 
county without regard to the fees received by the office of recorder of 

deeds. 

9-73 



Withdrawn 

12-73 

Feb 23 


Opinion letter to Herbert R. Domke, M.D. 

14-73 

Jan 30 


Opinion letter to Mr. Joseph Jaeger, Jr. 

15-73 

Feb 7 


Opinion letter to the Honorable Charles M. LeCompt 

17-73 

Mar 13 

CIVIL DEFENSE. 

CITIES, TOWNS & 

VILLAGES. 

The obligation to provide emergency planning coordination applies to 
all political subdivisions in Missouri, including constitutional charter 
cities. Insofar as Section 44.080 designates the executive officer of a 





























CONSTITUTIONAL 

CHARTER CITIES. 

political subdivision as the person responsible for civil defense 
planning, it is inapplicable to constitutional charter cities. Each charter 
city is entitled to designate the person responsible for supervision of its 
civil defense obligation. With regard to the city of Springfield, the 
terms of its Charter presently would appear to empower only the city 
manager to supervise or carry out these functions, but other provision 
could be made by amending the Charter. 

18-73 

May 18 


Opinion letter to the Honorable Robert 0. Snyder 

20-73 

Jan 4 


Opinion letter to the Honorable Max Patten 

21-73 

Apr 2 

SCHOOLS. 

A Missouri school board may govern the appearance of students 
through specifically worded and narrowly drawn dress and appearance 
codes only if the district can factually justify such codes as being 
reasonably necessary to promote intelligent conduct and control of its 
schools and only if the district can factually justify such codes as being 
reasonably necessary to carry out the educational mission of the school 

district. 

22-73 

Mar 9 

ELECTIONS. 

CONSTITUTIONAL 

LAW. 

A law calling for an election on the question of whether or not to hold 
a constitutional convention may be enacted by initiative. 

23-73 

Mar 13 

SCHOOLS. 

TEACHERS. 

PUBLIC SCHOOL 

RETIREMENT SYSTEM. 

The board of education of a school district has authority under the 
provisions of subsection 1 of Section 168.106, RSMo 1969 and Section 
171.011, RSMo 1969, to adopt a regulation requiring a permanent 
teacher to retire at sixty-five years of age. 

25-73 

Jan 4 

CONSTITUTIONAL 

LAW. 

MOTOR VEHICLES. 

DRIVER'S LICENSE. 

The issuance of a motor vehicle operator's license may not be refused 
to a person solely on the ground that he refuses to submit to a 
photograph, when that refusal is based solely upon religious beliefs. 

26-73 

Jan 24 

CIRCUIT CLERK. 

FEES. 

COSTS. 

If a rule of the circuit court requires a deposit to secure a fee of the 
circuit clerk in civil cases specified in Section 483.540 (H.C.S. S.B. No. 

496, 76th General Assembly, Second Regular Session) and the charge 
has accrued, fifty percent of the clerk's fee must be paid to the 
director of revenue each month and fifty percent to the county. If a 
rule of the court does not expressly allocate the deposit, the 
distribution of the clerk's fees is to be made after the liability for costs 
has been established and the costs collected in whole or in part. If, 
when liability has been established, accrued costs cannot be collected 
in full, charges not having any statutory priority or not allocated under 
court rule should be prorated. 

27-73 

Mar 9 

SCHOOLS. 

TUITION. 

A child under the custody of the State Board of Training Schools who 
has been placed in his own home, a relative's home, a foster home or 

























JUVENILES. 

BOARD OF TRAINING 

SCHOOLS. 

a group home is entitled to attend the public school district in which 
such home is located without payment of tuition. 

28-73 

Mar 13 


Opinion letter to Mr. Joseph Jaeger, Jr. 

29-73 

Apr 9 


Opinion letter to Mr. Robert Neuenschwander 

31-73 

Mar 28 

PAUPERS. 

INDIGENTS. 

COUNTY COURTS. 

ANATOMICAL 

BOARD. 

1. Sections 194.120 through 194.180, RSMo 1969, do not require that 
the State Anatomical Board accept the body of an indigent patient who 
dies in the State Chest Hospital. 2. When the State Anatomical Board is 
unable or unwilling to accept such body, the county court of the proper 
county is required to reimburse the State Chest Hospital for reasonable 
expenses incurred in the burial of such body. 3. The proper county 
within the meaning of Section 205.630, RSMo 1969, is that county in 
which the patient dies. 

32-73 

May 16 

COURT RECORDS. 

CIRCUIT COURTS. 

PUBLIC RECORDS. 

Circuit clerks are authorized to microfilm closed case files more than 

five years old when authorized to do so by the circuit judge or judges. 

Circuit court files in all cases which have been closed and no action 

taken for more than ten years, and which have been reproduced in 
accordance with Section 109.120, RSMo, may be destroyed under the 
authority and direction of the judge or judges of the circuit court. 

33-73 

Jan 5 

FEES. 

LICENSES. 

STATE HIGHWAY 

COMMISSION. 

CLEAN WATER 

COMMISSION. 

The State Highway Commission must now pay, pursuant to Section 
204.051, V.A.M.S., enacted in 1972, an annual fee of $25.00 for a 
permit to operate a lagoon for sanitary facilities at a rest area on state 
owned land on Interstate 70 in Lafayette County, which permit was 
originally issued on May 1, 1967. 

34-73 



Withdrawn 

35-73 

Dec 14 

ANIMALS. 

AGRICULTURE. 

STATE 

VETERINARIAN. 

CONFLICT OF 

INTEREST. 

The payment of an indemnity to a state official for an incurred hurt, 
loss or damage under any provision of law when the same indemnity is 
available to all private citizens for identical hurts, losses or damages 

does not constitute a conflict of interest. 

37-73 

Dec 13 


Opinion letter to the Honorable N. William Phillips 

38-73 

Feb 14 

ELECTIONS. 

RESIDENCE. 

TAXATION (INCOME). 

An individual domiciled in this state who is absent from this state and 

who is eligible to receive a Missouri absentee ballot for President and 

Vice President will be subiect to the Missouri income tax law unless he 

(1) does not maintain a permanent place of abode in this state, (2) 
does maintain a permanent place of abode outside this state, (3) does 
not spend in the aggregate more than thirty days during the taxable 





























year in this state, and (4) does not receive income derived from or 
connected with sources within this state, as defined in Section 

143.181, Senate Bill No. 549, 76th General Assembly, Second Regular 
Session. Tax liability, if it exists, is present regardless of whether a 
person exercises his right to vote or not, and therefore the act of 
voting, by itself, does not determine whether a person is subject to the 

Missouri income tax law. 

39-73 

Jan 3 

TAXATION (CITY 

SALES). 

CITIES, TOWNS & 

VILLAGES. 

The governing body of a city may abolish a city sales tax previously 
imposed as provided in Sections 94.500 to 94.570, RSMo 1969, by 
repealing the ordinance imposing the tax, without a subsequent vote 
of the qualified electors on the question of abolition. 

40-73 



Withdrawn 

41-73 

Nov 6 


Opinion letter to the Honorable L. Edward Stone, Jr. 

42-73 

Jan 29 

TAXATION (INCOME). 

CONSTITUTIONAL 

LAW. 

A taxpayer who has a fiscal period which includes any part of 1972 and 
a part of 1973 may determine his tax and taxable income pursuant to 
the provisions of Sections 143.011 to 143.996, Senate Bill No. 549, 
Second Regular Session, 76th General Assembly, if he files an election 
to that effect with the Director of Revenue as provided in Section B of 

such Senate Bill. 

43-73 

Nov 15 

SCHOOLS. 

TEACHERS. 

RULES & 

REGULATIONS. 

A board of education may not require a teacher to have been 
employed two years or more by another school district within ten 
years immediately prior to employment by the board of education as a 
condition for a waiver of one year toward tenure of a probationary 
period for a probationary teacher. 

44-73 

Dec 13 


Opinion letter to the Honorable C. E. Hamilton, Jr. 

47-73 

Feb 7 


Opinion letter to the Honorable Christopher S. Bond 

48-73 

June 

26 


Opinion letter to Major General Charles M. Kiefner 

49-73 

Mar 15 


Opinion letter to Mr. Charles Shaffer 

51-73 

Feb 23 


Opinion letter to the Honorable Gene McNary 

53-73 

Mar 1 

COURTS. 

PROBATE COURTS. 

RETIREMENT. 

Commissioners of the probate courts appointed under the provisions 
of Section 481.115, RSMo, applicable to probate courts of counties 
having more than 400,000 inhabitants are not entitled to receive any 
compensation under Sections 476.450, RSMo et seq., which provide for 
the appointment of retired judges and commissioners as special 

commissioners or referees. 

54-73 

Jan 5 


Opinion letter to the Honorable John Sims 




































56-73 

Jan 17 

JURY. 

DEPOSITS. 

COURT COSTS. 

MAGISTRATE 

COURTS. 

The magistrate courts, in the absence of express statutory 
authorization, do not have the authority to, by general rule applicable 
to all cases, require that a plaintiff make a deposit of $12 when a 
defendant in a civil case requests a jury trial. 

57-73 

Feb 1 

PROSECUTING 

ATTORNEY. 

The provision of Sections 56.065 and 56.270, Senate Bill No. 515, 

Second Regular Session, 76th General Assembly, relating to prosecuting 
attorneys apply to a county of the second class in which the circuit 
court sits in more than one city in such county and do not apply to a 
second class county in which the circuit court sits in only one city 
unless said county has a population of more than 100,000. 

58-73 

Aug 21 

SCHOOLS. 

TEXTBOOKS. 

TUITION. 

Section 170.051, S.C.S.S.B. 638, 76th General Assembly, requires a 
public school district to "purchase and loan free all textbooks" for 
children resident of the district who are enrolled in kindergarten 
classes held in a school which also enrolls students seven years of age 

or older. 

60-73 

Jan 17 

LICENSES. 

NURSING HOMES. 

DIVISION OF HEALTH. 

DIVISION OF MENTAL 

HEALTH. 

Under Section 1 of H.C.S.H.B. No. 204, 76th General Assembly, Second 
Regular Session, the Division of Mental Health is required to adopt 
rules for all institutions accepting the mentally retarded including 
facilities operated by the Division itself. Homes and institutions which 
are licensed under the provisions of Chapter 198 as nursing homes by 
the Division of Health and which come within the provisions of Section 

2 et seq., of H.C.S.H.B. No. 204 must also be licensed by the Division of 
Mental Health and must conform to the rules and regulations 
promulgated by the respective Divisions. 

61-73 

Apr 11 


Opinion letter to Herbert R. Domke, M.D. 

62-73 

Jan 5 


Opinion letter to the Honorable Frank Bild 

63-73 



Withdrawn 

65-73 

Jan 5 

CONFLICT OF 

INTEREST. 

GOVERNOR. 

The disclosure of assets procedure contemplated by Governor-elect 
Christopher S. Bond complies with the requirements of Section 

105.460, RSMo, of the conflict of interest law, which permits filings 
disclosing substantial interests during each session of the General 
Assembly in lieu of separate filings of substantial personal or private 
interests by the Governor in any bill before passing on such bill. 

66-73 

Mar 7 

SCHOOLS. 

School districts may not charge fee for summer or night school to 
residents under twenty-one; may make charges for damage to school 
property and for extracurricular activities; must provide band 
instruments if credit is given for band participation; must furnish gym 
shoes to indigents; must furnish materials for making products as part 
of classes; may withhold transcript from student if he fails to pay a 

























legal fee imposed for misuse of school property. 

68-73 

Apr 5 

SCHOOLS. 

TAXATION 

(SCHOOLS). 

The taxpayers of three-director school districts assigned to school 
districts operating a high school pursuant to Subsection 2 of Section 
162.096 shall pay the tax rate effective in the high school district or 
districts to which the common districts were assigned. 

69-73 

Mar 13 


Opinion letter to Mr. Joseph Jaeger, Jr. 

71-73 

Jan 23 


Opinion letter to the Honorable Walter H. Mueller, Jr. 

73-73 

Mar 14 

SCHOOLS. 

CONSTITUTIONAL 

LAW. 

A person between his sixteenth and twenty-first birthdays has a right, 
to attend public school in the district of his residence on a part-time 
basis, and to take any course which he would be entitled to take were 
he a full-time student. This right may not be denied because the 
person also attends a private parochial school. A school district has a 
duty to accept such a student. A school district may make such 
reasonable rules and regulations governing part-time students as will 
preserve the discipline, health, and academic standards of the school, 
but these rules may not be such as to place an unreasonable burden 
on part-time attendance. 

74-73 

Mar 20 


Opinion letter to the Honorable Cloy E. Whitney 

75-73 

Mar 14 


Opinion letter to the Honorable Ralph Uthlaut, Jr. 

77-73 

Feb 21 

COOPERATIVE 

AGREEMENTS. 

MOTOR VEHICLES. 

LICENSES. 

FEE AGENTS. 

The county and city governments of the State of Missouri cannot be 
appointed by the Director of Revenue as Department of Revenue fee 
office agents to perform those duties set out in Section 136.055, RSMo 
1969, because said duties are not within the scope of the powers of 
city or county governments in this state. 

78-73 

Jan 23 


Opinion letter to the Honorable William A. Peterson 

80-73 

Jan 30 


Opinion letter to the Honorable Donald L. Manford 

81-73 

Feb 13 


Opinion letter to Mr. James B. Boillot 

82-73 

Feb 13 


Opinion letter to Mr. James B. Boillot 

84-73 

Mar 9 

CRIMINAL LAW. 

MINORS. 

PHYSICIANS. 

The General Assembly has not as yet enacted any law prohibiting 
licensed physicians from prescribing contraceptive medications and 
devices to persons under the age of twenty-one who have not been 
emancipated by marriage or other means without obtaining the 
consent of such person's parents. 

85-73 



Withdrawn 

87-73 

Feb 16 

COUNTY HEALTH 

CENTERS. 

COUNTY COURT. 

The board of trustees of the county health center in a county of class 
two which adjoins a county of the first class having a charter form of 
government cannot authorize the expenditure of county health center 




































COUNTIES. 

HEALTH. 

RABIES. 

ANIMALS. 

funds for rabies control. 

88-73 

Apr 20 

CIRCUIT JUDGES. 

LEGISLATORS. 

CONFLICT OF 

INTEREST. 

The prohibition contained in Article III, Section 12, of the Constitution 
of Missouri, renders a state senator ineligible to accept an "appointive 
office" but such section does not preclude him from accepting an 
appointment to fill a vacancy in an elective office. For the purposes of 
Article III, Section 12, the office of circuit judge, even in a county under 
the nonpartisan court plan, is an elective office. Therefore, Article III, 
Section 12, of the Constitution of the State of Missouri does not 
preclude a member of the legislature from accepting nomination and 
appointment as a judge of the circuit court in a county under the 
nonpartisan court plan. 

90-73 

Mar 28 

COUNTY PLANNING 

AND ZONING. 

County planning and zoning under Sections 64.510 to 64.690, RSMo, 
adopted by the voters of Marion County, Missouri, on November 3, 

1964, cannot be terminated by a vote of the people. A county court 
cannot abolish the county planning commission after it has been 
established nor can a county court repeal all planning and zoning 
ordinances and regulations. 

92-73 

June 

19 


Opinion letter to the Honorable George J. Donegan 

96-73 

Oct 11 


Opinion letter to Mr. Clifford L. Summers 

97-73 

Mar 22 


Opinion letter to the Honorable Donald L. Manford 

100-73 

Feb 13 


Opinion letter to Mr. James E. Riney 

101-73 

Mar 22 


Opinion letter to the Honorable Earl L. Schlef 

102-73 

Feb 13 


Opinion letter to the Honorable C. F. Cline 

103-73 

Mar 27 


Opinion letter to the Honorable Edna Eads 

104-73 

Oct 2 

SCHOOLS. 

TEACHERS. 

TEACHER TENURE. 

TEACHERS' 

CERTIFICATES. 

(1) A probationary and a permanent teacher may be sued by a six- 
director school district as defined in Section 160.011(12), RSMo 1969, 
for damages which the school district can prove resulted from the 
teacher's unjustified refusal to perform the agreed upon services 
provided for in the teacher's contract. (2) Pursuant to Sections 168.114 
through 168.120, a permanent teacher's indefinite contract could be 
terminated by a school district if a teacher unjustifiably refuses to 
perform the services called for by the teacher's employment contract 
with the school district. (3) A teacher's teaching certificate could be 
revoked by the authority which issued the certificate upon satisfactory 
proof that the teacher has unjustifiably failed to perform the services 






























called for by his employment agreement and that, therefore, the 
teacher has neglected his duty and/or has annulled his contract with 
the local school board without the consent of the majority of the 
members of the board which is a party to the contract as provided in 
Section 168.071, RSMo 1969. 

105-73 

Mar 6 


Opinion letter to Herbert R. Domke, M.D. 

106-73 

Mar 21 

COSTS. 

PROBATE COURT. 

CIRCUIT CLERKS. 

The clerk of the circuit court is not entitled to charge the $25 fee for 
each civil case instituted in circuit court in a probate case heard by the 
circuit court because of disqualification of the probate judge. 

107-73 

Mar 9 

COUNTIES. 

CONSTITUTIONAL 

CHARTER COUNTIES. 

FINANCIAL 

STATEMENT. 

A county of the first class with a charter form of government must 
comply with Section 50.800, RSMo 1969, relating to county financial 
statements, and may not modify the form and content of the county 
financial statement prescribed by that section; but such a county may 
designate appropriate officers or agencies to perform the duties which 
that section otherwise imposes on county courts. 

108-73 

Feb 23 

CRIMINAL LAW. 

PUBLIC DEFENDER. 

State public defenders are not prohibited by the provisions of House 

Bill No. 1314, 76th General Assembly, from employing additional 
assistants to be paid from federal grant funds for the purpose of 
defending indigents in juvenile and misdemeanor cases. 

111 -73 

Mar 19 

MENTAL HEALTH. 

The Division of Mental Health has authority under the provisions of 
House Committee Substitute for House Bill No. 204, 76th General 
Assembly, Second Regular Session (Section 202.831) to use Division 
appropriations for the care of patients in their own homes or in the 
homes of relatives and that such homes are not required to be 
licensed under Section 2 of the Bill. The Division has no authority to 
make payments directly to patients for their care. 

113-73 

Mar 29 

MILK. 

FARMERS. 

DAIRIES. 

AGRICULTURE. 

Section 4 of House Bill No. 1280 prohibits a dairy farmer from selling 
raw milk to the general public from a distribution center set up by the 
dairy farmer and located away from his farm premises. 

114-73 

Apr 4 

NURSING HOMES. 

MISSOURI HOUSING 

DEVELOPMENT 

COMMISSION. 

The Missouri Housing Development Commission, Sections 215.010, 

RSMo et seq., has the authority to make first mortgage loans for the 
construction of nonprofit facilities which will provide nursing home 
residential services for persons of low and moderate income who live 
on a permanent basis in such homes. 

115-73 

Sept 12 

STATE EMPLOYEES 

RETIREMENT SYSTEM. 

MAGISTRATE CLERKS. 

MAGISTRATES. 

RETIREMENT. 

1. Magistrate court clerks who are paid in whole or in part out of state 
appropriations are entitled to membership and prior membership 
credit in the Missouri State Employees Retirement System. 2. Such 
magistrate court clerks are entitled to membership in the Missouri 

State Employees Retirement System on the full amount of their 

























PENSION. 

salaries. 

118-73 

Apr 11 

LIBRARIES. 

COUNTY LIBRARIES. 

When the tax rate of the county library districts which join to form a 
consolidated district is less than twenty cents per hundred dollars 
assessed valuation, that the tax rate of the consolidated district cannot 
be increased above the rate previously levied by the constituent 
districts without an election in accordance with procedures set out in 
Section 182.650, V.A.M.S. 

120-73 

Mar 27 


Opinion letter to the Honorable James 1. Spainhower 

121-73 



Withdrawn 

122-73 

Mar 14 


Opinion letter to the Honorable Albert Spradling 

123-73 



Withdrawn 

124-73 

Apr 23 

CITY ORDINANCES. 

CITIES, TOWNS & 

VILLAGES. 

Subsections 6 and 7 of Section 79.450, RSMo Supp. 1971, do not grant 
an unlimited authority for a fourth class city to enact any ordinance it 
deems advisable if not in conflict with a state statute but does grant 
authority to enact ordinances and regulations governing matters of the 
same general kind and character as those expressly mentioned in 
Chapter 79, RSMo. 

125-73 

Mar 20 


Opinion letter to the Honorable Robert Fowler 

126-73 

Apr 5 

OFFICERS. 

ASSESSORS. 

COMPENSATION. 

COUNTY OFFICERS. 

A county assessor appointed by the Governor to fill a vacancy in the 
office is required to take an oath of office as provided in Section 11, 
Article VII, Constitution of Missouri, and qualifies for the office as 
provided under Chapter 53, RSMo, and that he is not entitled to the 
emoluments of the office until he qualifies. 

127-73 

Oct 23 

STATE EMPLOYEES' 

RETIREMENT SYSTEM. 

SUPERINTENDENT OF 

INSURANCE. 

RETIREMENT. 

PENSIONS. 

GOVERNOR. 

During the interval until January 1, 1975, the two elected members’ 
terms on the board of trustees of the Missouri State Employees' 
Retirement System shall be served by the Superintendent of Insurance 
and one appointment to be made by the Governor. 

129-73 



Withdrawn 

130-73 

July 30 


Opinion letter to the Honorable Wayne Goode 

132-73 

Apr 9 


Opinion letter to the Honorable James 1. Spainhower 

133-73 

May 3 

TORT DEFENSE FUND. 

DEPARTMENT OF 

CORRECTIONS. 

PHYSICIANS. 

Interns and resident physicians of the University of Missouri Medical 
Center who provide medical services on an irregular basis without 
further compensation under the supervision and direction of the 

Medical Director of the Missouri Department of Corrections are 

































"employees" or "agents" of the Missouri Department of Corrections as 
those terms are used in Section 105.710 (Senate Bill No. 428, 76th 
General Assembly), and those interns and resident physicians are 
included for coverage under the Missouri Tort Defense Fund. 

134-73 

May 7 

LICENSES. 

MENTAL HEALTH. 

The Division of Mental Health has no authority to return license fees 
which accompany applications for the licensing of homes for the 
mentally retarded under H.C.S.H.B. No. 204, 76th General Assembly, 
Second Regular Session, even though a license is denied. However, in 
those cases where it is patently clear that the applicant is not required 
to have a license under such laws and no inspection is necessary, the 
applicant's fee should not be deposited in general revenue but should 

be returned to him. 

13S-73 

Mar 14 


Opinion letter to Mr. Charles Valier 

136-73 



Withdrawn 

137-73 

May 4 


Opinion letter to Mr. Harold L. Fridkin 

139-73 

Apr 17 


Opinion letter to Herbert R. Domke, M.D. 

142-73 

May 23 


Opinion letter to the Honorable Earl L. Schlef 

143-73 

May 2 

ELECTIONS. 

REGISTRATION. 

County local option registration under Chapter 114, RSMo, may begin 
at any time after the law becomes operative following publication of 
the adoption of local option registration and must begin by the 
fifteenth day of September following such adoption. Such registration 
must be concluded as soon as possible. Voter registration is required 
for elections covered by Chapter 114 after voter registration is 

concluded. 

14S-73 

June 1 


Opinion letter to the Honorable Walter H. Mueller, Jr. 

147-73 

Apr 19 


Opinion letter to the Honorable William Dick Fickle 

149-73 

July 11 

SCHOOLS. 

SCHOOL DISTRICTS. 

TAXATION 

(SCHOOLS). 

SPECIAL SCHOOL 

DISTRICTS. 

A special school district formed under the provisions of House Bill 

1096, 76th General Assembly, Sections 178.640-178.765, V.A.M.S. (1) 
would immediately upon formation become responsible for providing 
vocational education and special education for physically and mentally 
handicapped children resident within the county or counties included 
in the special district; however, the board of education of a special 
district would be required to accomplish at any given time only that 
which is reasonably possible; (2) would have no legal obligation to 
employ special education teachers under contract by component 
districts at the time of formation of the special district; (3) should 
present an estimate of the amount of money to be raised by taxation 
for the ensuing school year and the tax rate necessary to sustain the 
schools of the special district for the ensuing school year to the county 





























clerk of each county included within the special district on or before 

July 15; and (4) may secure special educational services and vocational 
training services for children within its boundaries by contracting with 
any school district which has authority to furnish such services. If 

House Bill 474, 77th General Assembly, is signed by the Governor, it 
will not affect the organization or existence of an already existing 
special district, but will govern the operations of all special districts. 

150-73 

Apr 19 


Opinion letter to the Honorable Clifford B. Mayberry 

151-73 

May 3 

BOATS. 

CONSTITUTIONAL 

LAW. 

MISSOURI BOAT 

COMMISSION. 

Senate Bill No. 123 of the 76th General Assembly, enacting a new 
Section 306.260 relating to marine toilets on boats, is constitutional. 

152-73 

May 11 


Opinion letter to the Honorable William J. Esely 

153-73 



Withdrawn 

154-73 



Withdrawn 

157-73 

Oct 2 

SCHOOLS. 

CONTRACTS. 

CONSTITUTIONAL 

LAW. 

Section 38(a) and Section 39(3), Article III, Missouri Constitution, 
prohibit a school board and the district superintendent from 
terminating a partially performed three-year contract and executing a 
new contract providing for the performance of the same duties at a 
greater compensation when the only reason for doing so is an increase 
in the number of students attending the school district. 

160-73 

Apr 9 


Opinion letter to the Honorable Wesley A. Miller 

163-73 

July 24 

ORDINANCES. 

TAXATION (CITY 

SALES). 

The one percent city sales tax act in the City of St. Louis is a valid levy 
after March 22, 1973, thus the Director of Revenue is required to 

continue to collect the tax. 

164-73 

Apr 9 


Opinion letter to the Honorable Jewel Kennedy 

165-73 

May 30 

TAXATION. 

UTILITIES. 

ASSESSMENTS. 

COUNTY ASSESSOR. 

The microwave station including the tower, equipment, and real estate 
on which it is situated owned by the American Telephone and 

Telegraph Company and located in Morgan County should be assessed 
by the county assessor of Morgan County. 

166-73 

May 14 

STATE FUNDS. 

BOARD OF FUND 

COMMISSIONERS. 

The Board of Fund Commissioners may not transfer funds in the 

Second State Building Fund to general revenue. 

167-73 

June 

19 


Opinion letter to the Honorable C. David Darnold 

169-73 

June 

SUPREME COURT 

A professional criminal bondsman has no authority to carry concealed 
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RULES. 

CITIES, TOWNS & 

VILLAGES. 

CONCEALED 

WEAPONS. 

FIREARMS. 

POLICE. 

BONDS. 

weapons. Further, under Supreme Court Rule 32.14, a peace officer 
cannot be accepted as a surety on any bail bond. An individual cannot 
be appointed as a peace officer for the purpose of carrying a concealed 

weapon. 

171-73 

June 4 

CRIMINAL LAW. 

SUNDAY SALES. 

A not-for-profit civic club which operates a gift shop manned by unpaid 
volunteer workers selling goods, wares, and merchandise prohibited 
from sale on Sunday under Section 563.721, RSMo, is not exempt from 
the provisions of this statute even though the profits are contributed 
to charity. 

172-73 

May 11 

PRINTING. 

GENERAL ASSEMBLY. 

PURCHASING AGENT. 

DEPARTMENT OF 

REVENUE. 

The printing of all stationery, bills, journals, and other printing of the 
legislature or any of its creatures such as legislative joint committees, 
interim committees or commissions must be purchased by the 
commissioner of administration pursuant to the provisions of Sections 
34.170 through 34.250, RSMo. 

173-73 

June 

18 


Opinion letter to Ms. Margie Butler 

176-73 

Dec 21 

COUNTIES. 

COUNTY PURCHASES. 

CONSTITUTIONAL 

CHARTER COUNTIES. 

A county of the first class having a charter form of government may 
not adopt an ordinance which purports to establish a minimum 
monetary requirement for advertising for bids for supplies, equipment, 
materials or services greater than that established by Section 50.660, 

RSMo 1969. 

177-73 

May 7 


Opinion letter to the Honorable William B. Waters and the Honorable 

Stan Thomas 

178-73 

Aug 23 

SCHOOLS. 

A grading system must bear a rational relationship to a legitimate 
educational goal and must be reasonably administered. A teacher may 
take a student's tardiness into account in determining the student's 
grade when the tardiness affects the student's performance in the 
class. However, this office will not decide whether any particular grade 
was improperly lowered due to the consideration of possibly irrelevant 
factors, since this is not the sort of question appropriate for resolution 
by the Attorney General, and it is a decision which has been entrusted 
by Missouri law to local school officials. 

179-73 

June 8 


Opinion letter to the Honorable William Raisch 

180-73 

May 24 


Opinion letter to the Honorable Donald J. Hancock 

181-73 

May 4 


Opinion letter to the Honorable Vic Downing 






























182-73 

May 7 


Opinion letter to the Honorable Lawrence J. Lee 

183-73 

Dec 27 


Opinion letter to the Honorable DeVerne Calloway 

184-73 

Oct 15 

SCHOOLS. 

A public school district may accept voluntary donations or 
contributions from individuals to help defray the costs of educational 
programs offered by the district. The contributor may specify the 
program to be aided by his donation, and the school district may bind 
itself to use the money for that purpose provided that in so doing it 
does not discriminate between students on the basis of whether they 
or their parents have made a donation. 

18S-73 

May 15 

GOVERNOR. 

DIVISION OF 

WELFARE. 

PUBLIC CALAMITY. 

CONSTITUTIONAL 

LAW. 

The Governor of the state of Missouri has authority under the 
provisions of Chapter 44, RSMo, to declare that an emergency exists 
because of a natural disaster of major proportions and to expend 
appropriations available for providing relief pursuant to a state plan for 
the benefit of persons affected by the disaster. 

186-73 

May 17 

UNIVERSITIES. 

APPROPRIATIONS. 

The General Assembly may authorize the expenditure of state funds for 
capital improvement purposes on the campuses of Missouri Western 
State College and Missouri Southern State College. 

188-73 

Aug 13 


Opinion letter to Mr. James L. Wilson 

191-73 

May 24 


Opinion letter to Dr. Richard S. Brownlee 

193-73 

May 30 


Opinion letter to the Honorable Robert Fowler 

194-73 

May 29 

OFFICERS. 

PUBLIC DEFENDERS. 

GENERAL ASSEMBLY. 

Public defender offices created under the provisions of Senate 
Committee Substitute for House Bill No. 1314, 76th General Assembly, 
Second Regular Session, may be abolished during the terms of the 
incumbent public defenders. The incumbents have no right to any 
salary after the offices are abolished. 

196-73 

Sept 4 

WATER SUPPLY 

DISTRICTS. 

A public water supply district organized under Chapter 247, RSMo, 
cannot charge a property owner or the tenant of real property for 
delinquent water bills of former tenants. 

198-73 

May 29 


Opinion letter to Mr. B. W. Robinson 

200-73 

May 30 


Opinion letter to Mr. James S. McClellan 

202-73 

June 5 


Opinion letter to Dr. Arthur L. Mallory 

203-73 



Withdrawn 

206-73 

June 

27 


Opinion letter to the Honorable Frederick T. Dyer 

209-73 

June 


Opinion letter to the Honorable John D. Schneider 
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214-73 

July 20 


Opinion letter to Dr. Arthur L. Mallory 

216-73 

June 

27 


Opinion letter to Dr. Arthur L. Mallory 

217-73 



Withdrawn 

218-73 

Aug 21 

CLEAN AIR. 

AIR CONSERVATION. 

The Missouri Air Conservation Commission does not have the authority 
under Chapter 203, V.A.M.S., to prevent the construction of "complex 
sources" when it is determined that such sources may indirectly cause 
ambient air quality standards to be violated. 

222-73 

Sept 4 


Opinion letter to the Honorable Christopher S. Bond 

224-73 

July 11 

ELECTIONS. 

PRIMARIES. 

POLITICAL PARTIES. 

VOTING MACHINES. 

A voter using a voting machine in a state primary election must declare 
the political party for which he desires to vote or that he wishes to 
vote a nonpartisan ballot before entering the voting booth. The voting 
machine must be set so that the voter can vote only according to such 

choice. 

226-73 

Nov 19 

STATE AGENCY. 

CONSTITUTIONAL 

LAW. 

ENVIRONMENTAL 

PROTECTION 

AGENCY. 

The Environmental Improvement Authority (EIA), created by House Bill 
No. 1041, 76th General Assembly, is not a "state agency" within the 
meaning and operation of Sections 13, 23, 24, and 27 of Article IV of 

the Constitution of the state of Missouri and that the revenues of the 

Authority are not within the meaning of "state funds" as used in Article 
IV, Section 15. 

227-73 

Aug 20 


Opinion letter to the Honorable Jack E. Gant 

228-73 

June 

28 

MENTAL HEALTH. 

JUVENILES. 

MINORS. 

The Division of Mental Health has the authority and the duty to charge 
for the care and treatment of a juvenile committed to the Division of 
Mental Health by the juvenile court or transferred to the Division of 
Mental Health from the State Board of Training Schools pursuant to 
Section 211.201, RSMo, if such person is determined to be a private 
patient pursuant to the provisions of Section 202.863, RSMo. 

229-73 

Aug 20 

WATER POLLUTION. 

SEWERS. 

Municipalities and sewer districts have authority to make the user 
charges to industries required by the Federal Water Pollution Control 

Act Amendments of 1972 and to establish the reserves for future 

expansion or reconstruction. 

232-73 

Nov 16 


Opinion letter to Mr. Charles L. Arnold, Sr. 

233-73 

Nov 7 


Opinion letter to Mr. John A. Hailey 

234-73 



Withdrawn 

236-73 

Dec 6 


Opinion letter to Colonel Samuel S. Smith 







































236-73 

Nov 21 


Opinion letter to the Honorable Ralph L. Martin 

238-73 

Nov 8 

ELECTIONS. 

REGISTRATION. 

The provisions of Section 51.310 (House Bill No. 667, 77th General 
Assembly), which provide for additional compensation to certain 
county clerks for performance of duties under Section 51.121 (House 

Bill No. 667, 77th General Assembly), constitute an increase in 
compensation to county clerks of counties in which the county clerk 
was required to perform the duties under Section 51.121, RSMo 1969, 
before September 28, 1971, and is not effective during such clerks' 
present terms of office but is effective as to clerks coming under the 
provisions of Section 51.121 after September 28, 1971. Such payments 
may be made for 1974 and thereafter to clerks in counties in which 
registration is first required under House Bill No. 20, 77th General 
Assembly. 

239-73 

Aug 21 

SHERIFFS. 

MAGISTRATES. 

MAGISTRATE CLERKS. 

FINES, PENALTIES & 

FORFEITURES. 

CCSHCS for Senate Bill No. 100 of the 77th General Assembly, effective 
September 28, 1973, authorizes the clerks of the magistrate courts of 
certain counties to collect fines, penalties and forfeitures and other 
sums of money accruing to the stat e by virtue of a magistrate court 
order but requires the sheriffs of such counties to make such 

collections if the clerks do not do so. 

240-73 

Aug 24 

TAXATION (INCOME). 

CONSTITUTIONAL 

LAW. 

The property tax relief act for the elderly (CCSHB Nos. 149, 417, 425, 

471 and 47, 77 th General Assembly) applies for the entire calendar 
year of 1973. 

241-73 

Oct 11 


Opinion letter to the Honorable William E. Seay 

242-73 

Dec 21 


Opinion letter to Mr. Jack Smith 

244-73 

July 20 


Opinion letter to Ms. Ann Bowling 

24S-73 

July 20 


Opinion letter to Mr. Henry Maddox 

247-73 

Dec 20 

LIBRARIES. 

House Bill 1114 of the 76th General Assembly, Section 182.620, 

V.A.M.S., provides two alternative methods for the creation of a 
consolidated public library district. One calls for action by the 
respective library boards and the county court or the county chief 
executive officers and the other for an election after a petition of five 
percent of the registered voters has been submitted. If the first 
procedure is followed, a district is created and no election under the 
second procedure may be held to rescind the action creating the 

district. 

248-73 

Aug 8 


Opinion letter to the Honorable James 1. Spainhower 

249-73 

July 30 


Opinion letter to Dr. Arthur L. Mallory 

251-73 

Aug 27 


Opinion letter to the Honorable James A. Noland, Jr. 






























255-73 

Aug 22 

ST. LOUIS COURT OF 

CRIMINAL 

CORRECTIONS. 

BONDS. 

BAIL. 

Under Section 479.120, RSMo, the St. Louis Court of Criminal 

Corrections is in session every day of the week, except Sundays, state 
and national holidays unless the court has adjourned. The fact that the 
judge is not sitting on the bench is not determinative of whether the 
court is still in session. Only after the judge has officially adjourned the 
court for the day or for a longer period of time may the clerk of the St. 
Louis Court of Criminal Corrections set and accept bail as provided for 
under Section 544.530 (House Bill No. 1160, 76th General Assembly) 
and Supreme Court Rule 32.01. The clerk must look to the rulings of 
the court to determine when it has adjourned and thus is no longer "in 

session." 

256-73 

Dec 6 


Opinion letter to the Honorable William S. Brandom 

262-73 

Sept 4 

RECORDERS. 

DEEDS OF TRUST. 

When mortgages or deeds of trust have been recorded on microfilm, 
the acknowledgment of satisfaction or release can be executed only by 
written release as required by Chapter 443, RSMo, and recorded on 
microfilm as provided in Section 109.120, RSMo. 

265-73 

Aug 30 

ELECTIONS. 

REGISTRATION. 

COUNTY CLERKS. 

Persons who are legally registered to vote under the provisions of 
Chapters 114 and 116, RSMo, on September 28, 1973, are not required 
to re-register under House Bill No. 20, 77 th General Assembly. 

269-73 

Aug 22 


Opinion letter to the Honorable Robert O. Snyder 

270-73 

Sept 20 


Opinion letter to the Honorable James A. Noland, Jr. 

273-73 

Nov 7 


Opinion letter to the Harold P. Robb, M.D. 

274-73 

Sept 5 

ELECTIONS. 

REGISTRATION. 

1. It is mandatory that registration of voters in counties that adopted 
voter registration under Chapter 114, RSMo, be commenced by 
September 15 following the election at which voter registration was 
adopted. 2. Counties which have adopted voter registration under 
Chapter 114, RSMo, prior to September 28, 1973, will not be 
reimbursed by the state for cost of registration under Section 22 of 
SSHCSHB No. 20. 3. Only persons who are registered voters in Cole 
County are eligible to vote on November 6, 1973, on the formation of a 
county-wide sewer district. 

275-73 



Opinion letter to School Boards Employing Restrictive Insurance 

Practices 

276-73 

Sept 5 

AGE. 

POLICE. 

OFFICERS. 

The provision of Section 84.480, RSMo Supp. 1971, which prohibits the 
appointment of a person as chief of police of Kansas City who is "more 
than sixty years of age" applies to a person who has reached his 
sixtieth birthday. 

278-73 

Dec 20 


Opinion letter to Mr. Charles O'Halloran 

































279-73 

Dec 20 


Opinion letter to Mr. Charles O'Halloran 

282-73 

Sept 18 

LICENSES. 

AMBULANCES. 

DIVISION OF HEALTH. 

Senate Bill No. 57, 77th General Assembly, does not require that 

attendants or attendant-drivers of ambulances must be licensed as 
mobile emergency medical technicians. Subsection (11) of Section 1 
and Section 9 of Senate Bill No. 57 become effective September 28, 
1973, and all other provisions of said act become effective July 1, 1974. 
However, since Section 1, subsection (8) provides the Director of the 
State Division of Health is the "license officer" and this section does 

not become effective until July 1, 1974, the Director of the Division of 
Health does not have authority to issue a license to a "mobile 
emergency medical technician" until that date. 

284-73 

Sept 4 


Opinion letter to the Honorable Wesley A. Miller 

28S-73 

Nov 14 


Opinion letter to Mr. Peter W. Salsich, Jr. 

287-73 

Dec 21 

LABOR. 

FEMALE LABOR. 

Section 292.170, RSMo, which requires seating for women at work is 
partially in conflict with Title 42 U.S.C. Sec. 2000e and 29 C.F.R. Sec. 
1604.2(b)(4) and in such areas of conflict the state law must give way 
to the federal requirements. Therefore, an employer must provide 
seats for all employees or prove that business necessity precludes such 
seats and not provide them for any employees. 

288-73 

Dec 21 

LABOR. 

FEMALE LABOR. 

Section 290.060, RSMo, dealing with the employment of pregnant 
women, has been superseded by 42 U.S.C., § 2000e-2(a) and 29 C.F.R., 

§ 1604.2(b) and employers are no longer required to comply with such 

statute. 

291-73 

Sept 18 

TAXATION. 

ASSESSMENTS. 

TAXATION 

(SCHOOLS). 

TAXATION (CITIES, 
TOWNS & VILLAGES). 

Municipalities and school districts lying within a county in which 
personal property assessment increased over ten percent from the 
previous year must revise and lower their tax levies where said levies 
were determined and certified to the county clerk prior to the 
increased assessment in accordance with the provisions of Section 
137.073, RSMo 1969, even though the property assessment in such 
particular districts or municipalities did not increase by ten percent. 

29S-73 

Dec 19 


Opinion letter to the Honorable Paul L. Bradshaw 

296-73 

Sept 26 


Opinion letter to the Honorable Clarence W. Hawk 

299-73 



Withdrawn 

300-73 

Oct 23 

LEASES. 

PURCHASING AGENT. 

The state may, under Chapter 34, RSMo, negotiate directly for all 
leases of real estate, and such leases do not have to be bid. 

301-73 



Withdrawn 

303-73 

Nov 13 


Opinion letter to Dr. Arthur L. Mallory 



































304-73 

Sept 27 


Opinion letter to Reuben R. Rhoades 

306-73 

Oct 15 

SHERIFFS. 

MAGISTRATES. 

MAGISTRATE CLERKS. 

Where the clerk of the magistrate court and not the sheriff collects 
certain sums of money under amended Section 57.130, (Senate Bill No. 
100, 77th General Assembly, effective September 28, 1973), the clerk 
has no authority to collect the ten percent commission under 
subsection 6 of Section 57.290, (Senate Bill No. 516, 76th General 
Assembly). 

308-73 

Dec 7 

TAXATION 

(INTANGIBLE) 

1974 is the final calendar year during which liability can be incurred for 
the intangible tax of Chapter 146, RSMo 1969, but this liability is based 
upon the yield of intangible personal property during 1973 rather than 
1974; and the yield of intangible personal property during 1974 will not 
be the basis for the computation for any future intangible tax. The final 
date for filing intangible tax returns will be April 15, 1974. 

310-73 

Dec 14 

APPROPRIATIONS. 

ADOPTED CHILDREN. 

FOSTER HOME CARE. 

DIVISION OF 

WELFARE. 

Payments for children who have been adopted and for whom foster 
care payments have been paid under the homeless, dependent, and 
neglected foster care program of the state of Missouri cannot be made 
from the funds appropriated for payment of the state's share of the 
cost of family foster home care of homeless, dependent or neglected 

children. 

311-73 

Nov 30 

COURT RECORDS. 

PUBLIC RECORDS. 

SUNSHINE BILL. 

With respect to Act 172, 77th General Assembly that: 1. Section 7 of 
the Act applies to all records of prosecuting attorneys, law 
enforcement agencies, and magistrate courts which pertain to the case 
of a person who has been arrested and charged. 2. Records required 
to be closed under Section 7 of the Act are not to be expunged, but 
they are available to courts and law enforcement agencies only for 
purposes of litigation and otherwise must be inaccessible to the 
general public. 

312-73 

Dec 17 

FINES. 

COUNTIES. 

CRIMINAL LAW. 

CITY ORDINANCES. 

COUNTY 

ORDINANCES. 

CONSTITUTIONAL 

LAW. 

CITIES, TOWNS & 

VILLAGES. 

Article IX, Section 7 of the Constitution of Missouri prohibits the 
passage of state statutes which would allocate to the training of law 
enforcement personnel any funds collected as fines for the violation of 
state laws. However, there is no constitutional prohibition against the 
passage of state statutes (or county or municipal ordinances, in the 
absence of such state statutes) which would mandate allocations to the 
training of law enforcement personnel from funds collected as fines for 
the violation of county or municipal ordinances. 

317-73 

Oct 23 

LEGISLATORS. 

A state representative may not be employed to produce an annual 
report for the Land Clearance for Redevelopment Authority of the City 
of Springfield, because such employment violates Article III, Section 12 

of the Constitution of Missouri. 




















321-73 

Dec 10 

ARRESTS. 

CRIMINAL 

PROCEDURE. 

PUBLIC RECORDS. 

With respect to Sections 6, 7 and 8 of Senate Bill No. 1, 77th General 
Assembly, relating to arrest records, 1. The provisions of the first 
sentence of Section 6 and the provisions of Section 7, relating to the 
closing of records of arrested persons, apply throughout the state of 
Missouri. 2. The second sentence of Section 6, relating to 
expungement of records of arrested persons, applies to all records, 
wherever maintained, of arrests which take place within the 
geographical confines of any city or county having a population of five 
hundred thousand or more. 3. Section 6 of the Act does not require 
closing of the records of an arrest if that arrest results in any criminal 
charge against the arrested person within thirty days. 4. Under Section 

7 of the Act, official records need not be closed unless all charges 
arising out of an arrest are subsequently nolle prossed, dismissed, or 
result in findings of not guilty. 5. Section 7 of the Act requires that 
official records be closed where the original indictment or information 
against the accused is dismissed and an information charging the 
accused with a different offense is subsequently filed, but does not 
apply where an amended information is filed charging the same 
offense as previously charged by indictment or information. 

323-73 

Dec 10 

BAIL. 

POLICE. 

SUMMONS. 

With respect to the issuance of summonses and the acceptance of bail 
by police officers of the City of St. Louis: 1. Neither the judges nor the 
prosecutors have the authority to establish systems or standards for 
the issuance of summonses for city ordinance or state law violations to 
be used by the St. Louis police department. 2. Police officers have 
authority under Supreme Court Rule 37.09 to serve a person with a 
summons instead of arresting such person in any case in which it is 
lawful for such officers to arrest the person without a warrant for 
violation of a city ordinance. In traffic cases Supreme Court Rule 37.46, 
which authorizes the issuance of a summons by police officers in the 
form of the uniform traffic ticket, is applicable to state misdemeanor 
traffic violations as well as municipal ordinance traffic violations. 3. 

Police officers in charge of the station houses in St. Louis, under 

Section 84.230, RSMo, have the authority, within certain limitations, to 
accept bail from a person arrested for a municipal violation or a 

violation of state law. 4. The Board of Police Commissioners has 

supervisory authority over officers acting pursuant to Supreme Court 
Rules 37.09 and 37.46 and Section 84.230, RSMo. 

330-73 

Dec 18 

SUNSHINE BILL. 

COUNTY COUNCIL. 

PUBLIC MEETINGS. 

Meetings of the "committee of the whole" and subcommittees of the 

St. Louis County Council are "public meetings" within the meaning of 
Section 1(1) of Senate Bill No. 1, 77th General Assembly, First Regular 
Session, and thus are required to be open to the public by Section 2 of 

said bill. 

















332-73 

Nov 16 

LEGISLATORS. 

GENERAL ASSEMBLY. 

CONSTITUTIONAL 

LAW. 

CONFLICT OF 

INTEREST. 

A member of the General Assembly is not prohibited by the 

Constitution or state law from renting real estate which he owns to a 
state agency. 

341-73 

Dec 19 


Opinion letter to the Honorable Cloy E. Whitney 

342-73 

Nov 21 

APPROPRIATIONS. 

DIVISION OF 

WELFARE. 

AID TO DEPENDENT 

CHILDREN. 

The provisions of House Bill No. 156, 77th General Assembly, providing 
for benefit payments to aid to the blind and House Bill No. 514, 77th 
General Assembly, providing for benefits to aid to dependent children 
are in effect only until January 1, 1974, and thereafter the provisions of 
Senate Bill No. 325, 77th General Assembly, govern. 

343-73 

Nov 21 

USURY. 

A national bank may charge interest at the rate permitted by state law, 
or at a rate of one percent in excess of the discount rate prescribed by 

the federal reserve bank for the district in which the national bank is 

situated, whichever is higher. 

3S2-73 

Dec 28 


Opinion letter to Mr. James R. Spradling 

3S4-73 

Dec 13 

SUNSHINE BILL. 

CRIMINAL 

PROCEDURE. 

CRIMINAL LAW. 

ARREST. 

When a person is arrested and charged with an offense within thirty 
days of the arrest but the case is nolle prossed, official records 
pertaining to the case, including records of the arrest, are to be closed 
but are not subject to expungement. 

3S8-73 

Dec 13 


Opinion letter to the Honorable Richard E. Martin 

361-73 

Dec 6 


Opinion letter to the Honorable Max Bacon and the Honorable George 

J. Donegan 

363-73 

Dec 4 

CRIMINAL LAW. 

PUBLIC DEFENDER. 

COOPERATIVE 

AGREEMENTS. 

Public defenders, except when operating under certain federal grants, 
have no authority to provide services to indigent juveniles or indigents 
charged with misdemeanors and cannot contract with the City of St. 
Louis for additional assistants to perform such services. 

375-73 



Withdrawn 


























COMPTROLLER: 
CRIMINAL COSTS: 


An indigent defendant is not en¬ 
titled to have the cost of a men¬ 
tal examination under Section 552. 
020, RSMo Supp. 1971 or Section 552.030, RSMo 1969, by a physician 
"of his own choosing" taxed against the state. However, costs of 
mental examinations made by "independent" physicians appointed by 
the court pursuant to such sections are taxable against the state 
in cases which come under the provisions of Section 550.020, RSMo 
1969. 


OPINION NO. 2 


March 29, 1973 


Honorable Christopher S. Bond 
Governor of Missouri 
Office of Administration 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Governor Bond: 

Mr. John C. Vaughn, the State Comptroller, requested an offi¬ 
cial opinion of the Attorney General as to the inquiry hereinafter 
set forth. Because the functions of State ComDtroller have suc¬ 
ceeded to the Office of Administration, and the Comptroller's du¬ 
ties to the Commissioner of Administration, and, since in the ab¬ 
sence of a Commissioner of Administration, the Governor shall take 
charge of such office and superintend the business thereof, we are 
therefore directing this opinion to you. 

Mr. Vaughn requested an official opinion of the Attorney Gen¬ 
eral as to the following auestion: 

"Does Section 552.080, Section 2 RSMo. 1969, 
require the office of Budget and Comptroller 
to reimburse the County for fees or expenses 
provided in Sub-Section 1 of Section 552.080 
RSMo. 1969, if the defendant has requested the 
psychiatric examination and is subsequently 
sentenced to the Department of Corrections?" 

He also advised that: 

"There is a difference of ooinions regarding 
this matter between the Prosecuting Attorney 
of Greene County and the office of Budget and 


filed 




Honorable Christopher S. Bond 


Comptroller. This office at the present time, 
allows payment for the examination when a per¬ 
son is acquitted of a crime punishable solely 
by imprisonment in the Department of Correc¬ 
tions, and when the examination is requested 
by the Prosecuting Attorney under the provi¬ 
sions of Chapter 550 RSMo. 1969." 

In our Opinion No. 56 dated January 27, 1966, to the Honorable 
Claude E. Curtis, copy enclosed, we held that such cost of examina¬ 
tion of indigents incurred by the appointment of physicians by the 
court were not costs incurred on behalf of the defendant within the 
meaning of Chapter 550 relating to costs in criminal cases. We also 
held in that opinion that costs of an examination by a physician of 
the defendant's own choosing are costs incurred on his behalf. 

In our later opinion No. 3^0 and addendum thereto dated Decem¬ 
ber 10, 1971, to the Honorable Dee Wampler, cony enclosed, we reaf¬ 
firmed our holding in the opinion to Curtis and further stated that 
our view is that the cost of examinations made by physicians ap¬ 
pointed by the court are not costs incurred on behalf of the defen¬ 
dant and where otherwise taxable against the state are so taxable. 

In order to more closely draw the distinction which you re¬ 
quire, please note that subsection 4 of Section 552.020, RSMo Supp. 
1971, expressly provides that: 

"... Within five days after the filing of 
the report [of the physician or physicians 
appointed by the court to make the examina¬ 
tion under subsection 2], both the accused 
and the state shall, upon written reauest, 
be entitled to an order granting them an 
examination of the accused by a physician 
of their own choosing and at their own ex¬ 
pense. ..." 

A similar provision is contained in subsection ^ of Section 
552.030, RSMo 1969 . Therefore, with respect to costs incurred by 
reason of the appointment of a physician of a defendant's "own 
choosing" whether such defendant be indigent or not such costs 
cannot be paid by the state. 

As we have noted, however, in the enclosed opinions, both Sec¬ 
tions 552.020 and 552.030 provide for the appointment of physicians 
by the court. In the case of an indigent, the distinction between 
"a physician of their own choosing" and the appointment of an "in¬ 
dependent" physician by the court is made clear by the holding of 
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Honorable Christopher S. Bond 


the Missouri Supreme Court in State ex rel. Hoover v. Bloom , 461 
S.W.2d 841, 844 (Mo. banc 19711 in which the court stated that the 
provision of the statute providing for a selection of a physician 
of one's choosing at his own expense is nothing more than a dec¬ 
laration of what has always been a privilege of a person of means. 
However, the court concluded the indigent relator was not entitled 
to an examination by a physician of his own "choosing" but, in the 
first instance, it is for the trial court to make the selection of 
a physician to make an "independent" examination and the judge 
should convince himself that the court appointed physician can 
function in such capacity. 

The thrust of your question is whether under Chapter 550 and 
particularly Sections 550.010 and 550.020, RSMo 1969, the state is 
prohibited from paying such costs because such statutes prohibit 
the payment of costs incurred on the part of the defendant. 

Section 550.010 provides: 

"Whenever any person shall be convicted of any 
crime or misdemeanor he shall be adjudged to 
pay the costs, and no costs incurred on his 
part, except fees for board, shall be paid by 
the state or county." 

Section 550.020 provides in part: 

"1. In all capital cases in which the defen¬ 
dant shall be convicted, and in all cases in 
which the defendant shall be sentenced to im¬ 
prisonment in the penitentiary, and in cases 
where such person is convicted of an offense 
punishable solely by imprisonment in the peni¬ 
tentiary and is sentenced to imprisonment in 
the county jail, workhouse or reform school 
because such person is under the age of eigh¬ 
teen years, the state shall pay the costs, if 
the defendant shall be unable to pay them, ex¬ 
cept costs incurred on behalf of defendant." 

However, as noted in our opinion to Curtis and in our subse¬ 
quent opinion to Wampler, the costs resulting from the appointment 
of an independent physician by the court on behalf of an indigent 
under Sections 552.020 and 552.030 are not costs incurred on the 
part of such defendant within the meaning of Sections 550.010 and 
550.020. This view is supported by the decision of the Supreme 
Court in State ex rel. Hoover v. Bloom , above. Thus, while an in¬ 
digent is not entitled to have the state pay for the examination 
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by a physician "of his own choosing," he is nonetheless entitled 
to an "independent" examination by a Dhysician aopointed by the 
court. 

We further note by comparison that the Missouri Supreme Court 
in Cramer v. Smith , 168 S.W.2d 1039, 1041 (Mo. banc 1943) held, with 
respect to the statutory provisions relating to furnishing trans¬ 
cripts on appeal to indigents, that: 

"It is not contended that the provision 
of Section 13344 [now Section 485.100, RSMo 
Supp. 1971], that the 'court reporter's fees 
for making the same [transcript] shall be 
taxed against the state or county as may be 
proper ,' (Emphasis ours) which is found in 
Chapter 94 in relation to court reporters, 
authorizes a Judgment, as for costs, against 
either the state or county as of the time the 
order is made . A fair construction requires 
us to hold that the language means said fee 
is to be taxed as costs , in the same manner 
as other costs are taxed, but with ultimate 
liability for the same on the state or county 
as may be proper under the general statutes 
in relation to criminal costs. Being thus 
relegated to the general statutes, it is ap¬ 
parent the provision of Section 13344 casting 
liability for such transcript on 'the state 
or county as may be proper' cannot be recon¬ 
ciled with Sections 4221 [now Section 550.020, 

RSMo 1969] and 4222 [now Section 550.030, RSMo 
1969], both of which expressly provide that 
neither the state nor county shall pay such 
costs 'as were incurred on the part of the 
defendant.' Section 13344, being the later 
enacted statute, must be held to have repealed, 
by necessary implication, the contrary provi¬ 
sions of Sections 4221 and 4222, to the ex¬ 
tent noted." 

The above holding is applicable in the premises because under 
Section 552.080 the costs are payable by the county as an interim 
payment ( State v. Slecke , 472 S.W.2d 367 (Mo. banc 1971)) to be re¬ 
paid by the state "where the state ... is liable for such costs 
under the provisions of chapter 550, RSMo." Thus, the contrary 
limitation imposed by Sections 550.020 and 550.030 excluding costs 
incurred on behalf of the defendant in such a case is, as in Cramer , 
repealed by necessary implication to the extent of the conflict. 
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"... The right of the defendant to an exam¬ 
ination by a specialist at the expense of the 
State would depend upon either a statute or 
rule granting such right or that it was essen¬ 
tial to due process of law. . . ." State v. 

Aubuchon, 381 S.W.2d 807, 813 (Mo. 196*0 

In the premises, it is our view that that right is granted by stat 
ute and is essential to due process. 

CONCLUSION 

It is, therefore, the opinion of this office that an indigent 
defendant is not entitled to have the cost of a mental examination 
under Section 552.020, RSMo Supp. 1971 or Section 552.030, RSMo 
1969 , by a physician "of his own choosing" taxed against the state 
However, costs of mental examinations made by "independent" physi¬ 
cians appointed by the court pursuant to such sections are taxable 
against the state in cases which come under the provisions of Sec¬ 
tion 550.020, RSMo 1969. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 

Yours very / tc^ly, 

JOHN C. DANFORTH 

Attorney General 


Enclosures: Op. No. 5b 

1/27/66, Curtis 

Op. Ltr. No. 3^0 
12/10/71, Wamper 
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December 11, 1973 


OPINION LETTER NO. 5 
Answer by letter-Wieler 


Honorable Donald E. Lamb 
Prosecuting Attorney 
Reynolds County 
P. 0. Box 52 

Centerville, Missouri 63633 
Dear Mr. Lamb: 

This is in response to your request as to whether or not the 
Ozark New Era Weekly newspaper is qualified under Section 493.050, 
RSMo 1969, to publish advertisements and orders of publication re¬ 
quired by law to be made and all legal publications affecting the 
title to real estate in Reynolds County. 

Section 493.050 provides: 

"All public advertisements and orders of pub¬ 
lication required by law to be made and all 
legal publications affecting the title to real 
estate, shall be published in some daily, tri¬ 
weekly, semiweekly or weekly newspaper of gen¬ 
eral circluation in the county where located 
and which shall have been admitted to the post 
office as second class matter in the city of 
publication; shall have been published regu¬ 
larly and consecutively for a period of three 
years; shall have a list of bona fide subscrib¬ 
ers voluntarily engaged as such, who have paid 
or agreed to pay a stated price for a subscrip¬ 
tion for a definite period of time; provided, 
that when a public notice, required by law, to 
be published once a week for a given number of 
weeks, shall be published in a daily, triweekly, 
semiweekly or weekly newspaoer, the notice shall 
appear once a week, on the same day of each 
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week, and further provided, that every affi¬ 
davit to proof of publication shall state that 
the newspaoer in which such notice was published 
has complied with the provisions of this sec¬ 
tion; provided further, that the duration of 
consecutive publication herein provided for 
shall not affect newspapers which have become 
legal publications prior to the effective date 
of this section, provided, however, that when 
any newspaper shall be forced to suspend pub¬ 
lication in any time of war, due to the owner 
or publisher being inducted into the armed 
forces of the United States, the same may be 
reinstated within one year after actual hostil¬ 
ities shall have ceased, with all the benefits 
under the provisions of this section, upon the 
filing with the secretary of state of notice 
of intention of said owner or publisher, his 
widow or legal heirs, to republish said news¬ 
paper, setting forth the name of the publica¬ 
tion, its volume and number, its frequency of 
publication, and its readmission to the post 
office where it was previously entered as 
second class mail matter, and when it shall 
have a list of bona fide subscribers voluntar¬ 
ily engaged as such who have paid or agreed to 
pay a stated price for subscription for a defi¬ 
nite period of time. All laws or parts of laws 
in conflict with this section except sections 
*<93.070 to *<93.120, are hereby repealed." 

You have informed us that the Ozark New Era Weekly newspaper 
has been published regularly and consecutively for a period of 
more than three years. We have also been told that the paper has 
a general circulation in Reynolds County and approximately 650 bona 
fide voluntary subscribers in Reynolds County. However, the news¬ 
paper is printed and published in Salem, Missouri, which is in Dent 
County, and has been admitted by the post office in Salem a3 sec¬ 
ond class matter. 

In Opinion No. 296 dated June 15, 1971, to the Honorable 
Robert S. Wiley, Prosecuting Attorney of Stone County (copy en¬ 
closed), we held that the phrase "in the county where located" 
contained in Section *<93.053 refers to real estate as mentioned 
therein and not to the location of the newspaper. This being so, 
there is nothing further in this statute which would restrict pub¬ 
lication of legal publications affecting the title to real estate 
in a county to a newspaper located and actually published within 
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that county. In our opinion, the fact that the Ozark New Era 
Weekly newspaper Is published In Dent County does not disqualify 
It from publishing legal publications affecting the title to real 
estate In Reynolds County under the provisions of Section 493.050. 

Further, Inasmuch as the phrase "In the county where located" 
refers to real estate and not to the location of the newspaper, 
there Is nothing In Section 493.050 which would prevent the Ozark 
New Era Weekly newspaper from publishing public advertisements and 
orders of publication required by law. In fact, it seems clear 
from the language of this section that the legislature intended 
only that public advertisement and orders of publication be cir¬ 
culated In the area affected by said notices. To accomplish this, 
it is not necessary that the newspaper be actually published with¬ 
in the county. 

However, it should be pointed out that certain statutes deal¬ 
ing with public advertisements and orders of publication required 
by law specifically forbid the publishing of such advertisements 
in newspapers published outside of the county involved. For ex¬ 
ample, Section 50.800, RSMo 1969, dealing with county financial 
statements, specifically requires that the financial statement of 
each county be published in some newspaper of general circulation 
published in the county, if there is one. In determining whether 
or not the Ozark New Era Weekly newspaper is qualified to publish 
a particular public advertisement or order of publication concern¬ 
ing Reynolds County, reference must be made to the particular stat¬ 
ute which requires such publication. 

Therefore, it is our view that Section 493.050, RSMo 1969, 
permits any newspaper to publish all public advertisements and 
orders of publication required by law in a county and all legal 
publications affecting title to real estate in a county, even 
though said newspaper is not actually printed and published in 
that county. However, the newspaper must be generally circulated 
in the county affected by the publications and meet the qualifica¬ 
tions set forth in Section 493.050, RSMo 1969. 

This does not apply to any public advertisement required by 
a statute to be published in a newspaper located within a parti¬ 
cular county, such as Section 50.800, RSMo 1969. 

Yours very truly. 


Enclosure: Op. No. 296 

6-15-71, Wiley 


JOHN C. DANFORTH 
Attorney General 
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COUNTIES: A county court of a fourth class 

SHERIFFS: county is authorized under Section 

COUNTY PROPERTY: 49.270, RSMo, to accept donations 

of real or personal property on the 
condition that such donations be used by the sheriff's office to 
perform general patrol duties throughout the county. 


OPINION NO. 6 


May 2, 1973 


Honorable R. J. Gordon 
Prosecuting Attorney 
Hickory County 
Post Office Box 4 
Hermitage, Missouri 65668 



Dear Mr. Gordon: 

This opinion is in response to your request asking: 


"May a Sheriff in a fourth class county 
accept money from any person, firm, or 
organization to reimburse the Sheriff 
for general patrol duty throughout the 
county? The reimbursement would be for 
reasonable mileage expense for the use 
of the Sheriff's personal vehicle in law 
enforcement work." 


We find no statutory authority for the sheriff or his office 
to receive gifts. However, Section 49.270, RSMo, authorizes the 
county court to accept "or receive by donation any property, real 
or personal, for the use and benefit of the county." 


We held in our enclosed Opinion No. 37, dated•November 13, 
1951> to Hamilton, that a county may accept title to a buildinr 
and to equipment which building and equipment provide "hospital 
and clinic facilities," said property to be operated by the board 
of trustees of the county hospital in that county and to be a 
part of said hospital. 


We believe that the same reasoning is applicable in this 
instance and that the county court is authorized to accept dona¬ 
tions on the condition that such donations be used by the sher¬ 
iff's office to enable the sheriff's office to perform general 
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patrol duties throughout the county. However, conditions appli¬ 
cable to donations must not be against public policy or in any 
manner contrary to the laws of this state. 

CONCLUSION 

It is the opinion of this office that a county court of a 
fourth class county is authorized under Section 49.270, RSMo, to 
accept donations of real or personal property on the condition 
that such donations be used by the sheriff's office to perform 
general patrol duties throughout the county. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 


Very truly yours 



JOHN C. DANPORTH 
Attorney General 


Enclosure: Op. No. 37 

11/13/51, Hamilton 
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INSURANCE: The Board of Trustees of the Fire- 

PENSIONS: men's and Police Pension Fund of 

RETIREMENT: the City of Jennings, Missouri, or- 

CITIES, TOWNS & VILLAGES: ganized pursuant to Section 86 . 583 , 

RSMo 1969, (1) cannot apply the 

funds of such system toward the purchase of accidental death or 
permanent total disability insurance policies, but (2) can enter 
into a contract with an insurance company whereby the insurance 
company would hold the funds of the system in a "separate ac¬ 
count" and would invest same as authorized by Section 376.309 
(M), RSMo 1969. 


OPINION NO. 7 


June 19, 1973 


Honorable James P. Mulvaney 
State Representative, District 61 
317 State Capitol Building 
Jefferson City, Missouri 65101 


Dear Representative Mulvaney: 

This official opinion is issued in response to your inquir¬ 
ies addressed to the Attorney General's Office which follow: 

"Does the Board of Trustees of the Firemen 
and Police Pension Fund of the City of Jen¬ 
nings, Missouri have authority to (1) pur¬ 
chase insurance against accidental death or 
permanent total disability on its covered 
employees, and (2) enter into a pension con¬ 
tract with a life insurance company whereby 
the funds of the pension plan would be in¬ 
vested in the insurance company's fixed in¬ 
come account which consists principally of 
Investments in corporate bonds and mortgages?" 

Section 86 . 583 , RSMo 1969 , permits certain municipalities 
to establish police and firemen's pension systems. We quote: 

"Any municipality in any county of the first 
class, and any other municipality in this 
state which now contains or may hereafter 
contain not more than one hundred thousand 
inhabitants nor less than three thousand 
inhabitants as determined by the last preced¬ 
ing federal census is hereby authorized to 
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provide for the pensioning of the salaried 
members of Its organized police force or fire 
department and the widows and minor children 
of deceased members; ..." 

The remainder of Section 86.583 provides how such pension sys¬ 
tems may be established. Your inquiry indicates that the City of 
Jennings has complied with this section to create its Police and 
Firemen's Pension Fund. 

Section 86.590, RSMo 1969, authorizes the board of trustees 
of such a pension fund to invest the moneys thereof as follows: 

"The board of trustees of police and fire¬ 
men's pension systems, established under the 
provisions of section 86.583* may invest and 
reinvest the moneys of the system, and may 
hold, purchase, sell, assign, transfer or 
dispose of any of the securities and invest¬ 
ments in which such moneys shall have been 
invested, as well as the proceeds of such 
investments and such moneys; except that such 
investment and reinvestments shall be subject 
to all the terms, conditions, limitations, 
and restrictions imposed by law upon life and 
casualty companies in the state of Missouri 
in making and disposing of their investments, 
except that the percentage limitations of 
subsection 2 of section 376.305, RSMo, shall 
not apply; and except that the system shall 
not increase its common stock investments by 
more than four percent of its assets in any 
one fiscal year after its first fiscal year." 

Disposing of your second inquiry first, we shall answer the 
question whether the board of trustees of a firemen's and police 
pension fund may "enter into a pension contract with a life in¬ 
surance company whereby the funds of the pension plan would be 
invested in the insurance company's fixed income account which 
consists principally of investments in corporate bonds and 
mortgages?" 

Mr. Lloyd E. Eaker, Jennings city attorney and attorney 
for the Board of Trustees of the Police and Firemen's Retirement 
Fund of Jennings, has informed us that this particular question 
contemplates that the Board of Trustees would enter into an in¬ 
vestment contract with an insurance company whereby the insurance 
company would hold and invest the funds made available under the 
contract pursuant to the "separate account" provisions of Sec¬ 
tion 376.309, RSMo 1969. That section defines a "separate 
account" of an insurance company as one 
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"... Into which any amounts paid to or 
held by such company under applicable con¬ 
tracts are credited and the assets of which, 
subject to the provisions of this section, 
may be Invested in such investments as shall 
be authorized by a resolution adopted by such 
company's board of directors. ..." 

All income, gains, or losses realized on such a separate account 
are credited to the account only without regard to other assets 
of the company. Likewise, such accounts are not chargeable with 
the liabilities arising out of other business the company con¬ 
ducts. Subsection 2 of that statute provides: 

"Any domestic life insurance company may, 
after adoption of a resolution by its board 
of directors, establish one or more separate 
accounts, and may allocate to such account 
or accounts any amounts paid to or held by 
it which are to be applied under the terms 
of an individual or group contract to pro¬ 
vide benefits payable in fixed or in vari¬ 
able dollar amounts or in both." 

The language of the statute indicates that the primary purpose 
of "separate accounts" is to segregate from the other business 
of the insurance company investment contracts such as the pension 
investment contract which is the subject of your inquiry. Please 
note that subsection 3 of Section 376.309 would authorize an in¬ 
surance company to give the members of a pension fund, such as 
the one in question, some control over the separate account which 
includes said fund. Subsection 4 provides how amounts included 
in such accounts can be invested. That subsection provides that: 

"The amounts allocated to each such account 
and accumulations thereon may be invested 
and reinvested in any kind or type of in¬ 
vestment authorized for life insurance com¬ 
panies by the statutes of this state, but 
the investment shall not be included or 
taken into account in applying the limita¬ 
tions established in sections 375-330, 376. 

300 , 376.301, 376.303, 376.305, and 376.307 
to the general investment account of any 
company; provided, that to the extent that 
the company's reserve liability with regard 
to (1) benefits guaranteed as to principal 
amount and duration, and (2) funds guaran¬ 
teed as to principal amount or stated rate 
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of Interest, is maintained in any separate 
account a portion of the assets of such sep¬ 
arate account at least equal to such reserve 
liability shall be, except as the superinten¬ 
dent of insurance might otherwise approve, 
invested in accordance with the laws of this 
state governing the general investment ac¬ 
count of any company. As used herein, the 
expression 'general investment account' shall 
mean all of the funds, assets and investments 
of the company which are not allocated in a 
separate account. The provisions of section 
376.170 relating to deposits for registered 
policies shall not be applicable to funds 
and investments allocated to separate ac¬ 
counts. No investment in the separate ac¬ 
count or in the general investment account 
of a life insurance company shall be trans¬ 
ferred by sale, exchange, substitution or 
otherwise from one account to another." 

An investment in a "separate account", therefore, would com¬ 
ply with the generic requirement of Section 86.590, that the in¬ 
vestment and reinvestment of pension funds be consistent with 
the legal requirements imposed upon the investments of life and 
casualty companies. 

Any contract executed between the board of directors of the 
pension fund in question and an insurance company should Include 
the m common stock increase limitation set forth in Section 
86.590. This inclusion would be consistent with the establish¬ 
ment of a "fixed income account" which we assume refers to in¬ 
vestments in debt securities paying a fixed rate of return which 
would not include investments in common stock. The contract 
should also include a provision that the trustees have the power 
to terminate the contract and resume custody of the funds or 
securities involved upon reasonable notice given to the insurance 
company. This provision would enable the trustees to retain the 
power to "invest and reinvest " the funds of the system as autho¬ 
rized by Section 86.590. 

We conclude that the Board of Trustees of the Firemen's and 
Police Pension Fund of the City of Jennings, Missouri, can enter 
into a contract with an insurance company whereby the funds of 
the pension system would be held in a "separate account" of the 
insurance company and would be invested by the insurance company 
subject to the limitations and restrictions imposed upon by law 
upon the investments of life and casualty companies. The use 
of the "separate account" devise is a reasonable and permissible 
exercise of the trustees' discretion and authority with regard 
to investments conferred by Section 86.590, RSMo 1969. 
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Your first inquiry asks whether the board of trustees of a 
firemen's and police pension fund may "purchase insurance against 
accidental death or permanent total disability on its covered 
employees." The General Assembly of the state of Missouri, by 
means of Section 86.590, RSMo 1969, has expressly confined the 
authority of the board of trustees of the police and firemen's 
pension system, to the investment and reinvestment of the moneys 
of the system. The legislature has not authorized the purchase 
of insurance against accidental death or permanent total dis¬ 
ability. We conclude that because of the specific requirement 
in Section 86.590, that the funds of a police and firemen's pen¬ 
sion system be invested and reinvested, there has been granted 
no authority by law for the trustees of such a system to purchase 
insurance policies against accidental death or permanent total 
disability on its covered employees. 

CONCLUSION 

It is the opinion of this office that the Board of Trustees 
of the Firemen's and Police Pension Fund of the City of Jennings, 
Missouri, organized pursuant to Section 86 . 583 , RSMo 1969 , (1) 
cannot apply the funds of such system toward the purchase of 
accidental death or permanent total disability insurance policies 
but (2) can enter into a contract with an insurance company where 
by the insurance company would hold the funds of the system in a 
"separate account" and would invest same as authorized by Sec¬ 
tion 376.309 ( *0 , RSMo 1969. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Michael L. Boicourt. 



JOHN C. DANFORTH 
Attorney General 


5 



COMPENSATION: 
COUNTY RECORDER: 


For the calendar year 1970 the 
recorder of deeds in a third class 
county which has a separate of¬ 
fice of recorder of deeds and circuit clerk was entitled to re¬ 
ceive the first $^,750 in fees collected by his office as compen¬ 
sation and $1,000 from the county treasury and his deputies were 
compensated out of the general revenue fund of the county without 
regard to the fees received by the office of recorder of deeds. 


OPINION NO. 8 


January 5, 1973 


Honorable Christopher S. Bond 
State Auditor 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Bond: 



This is in response to your request for an opinion on the 
following question: 

"During the calendar year 1970, must the com¬ 
pensation of a Recorder of Deeds and his dep¬ 
uties, in third class counties where there 
are separate offices of Recorder and Circuit 
Clerk, be paid out of fees earned as provided 
in old Section 59-250, RSMo 1965 Supp., or 
must only the Recorder's salary be paid out 
of fees earned with compensation for the dep¬ 
uties being padd out of the general fund, as 
provided by Section 59.257, RSMo 1969." 

Section 59.257, RSMo 1969 (Laws 1969, p. 120, section 1), be¬ 
came effective October 13, 1969. That section provides for the 
appointment and compensation of deputy recorders in counties of 
the third class wherein there is a separate circuit clerk and re¬ 
corder. That section states: 


"... The deputies appointed . . . shall re¬ 
ceive the salaries that are fixed by the re¬ 
corder of deeds, with the approval of the 
county court, from the general revenue of the 
county. ..." 

Since the deputy recorder does not serve a definite term of 
office, the provisions of Article VII, Section 13 of the Consti¬ 
tution prohibiting an increase in compensation of county officers 
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has no application. Therefore, during the calendar year 1970, dep¬ 
uty recorders In third class counties which have separate offices 
of circuit clerk and recorder of deeds were compensated in accor¬ 
dance with the provisions of Section 59.257, RSMo—from the general 
revenue of the county without regard to the fees that were collected 
by the office of recorder of deeds. 

The comnensation of the recorder of deeds in such counties 
prior to October 13, 1969, was set by the provisions of Section 
59.250, RSMo Supp. 1965. That section provided: 

"1. The recorder of deeds in counties of the 
third class, wherein there is a seoarate cir¬ 
cuit clerk and recorder, shall keep a full, 
true and faithful account of all fees of 
every kind received. He shall make a report 
thereof each year to the county court. 

"2. All other fees over and above the sum of 
four thousand seven hundred fifty dollars for 
each year of his official term, seven hundred 
fifty dollars of which shall be compensation 
for the performance of duties imposed by sec¬ 
tion 137.117, RSMo, and four thousand dollars 
for other duties imposed by law, shall be paid 
into the county treasury after paying out of 
the fees and emoluments the amounts for dep¬ 
uties and assistants in his office that the 
county court deems necessary. 

"3. In addition to the fees allowed to be re¬ 
tained by subsection 2 he shall receive as com¬ 
pensation for the performance of the duties 
imposed by section 59.255 one thousand dollars 
per year to be paid out of the county treasury." 

In 1969 the amount of compensation and the method of compen¬ 
sating the recorder of deeds in third class counties was changed 
by Laws 1969, p. 120, section 1 (Section 50.33^, RSMo 1969). Those 
recorders who were in office when the 1969 act was passed and whose 
term continued during the calendar year 1970 could not benefit from 
the increase in amount because of the prohibition against increas¬ 
ing compensation during the term of office found in Article VII, 
Section 13 of the Constitution. Article VII, Section 13 provides: 

"The compensation of state, county and munic¬ 
ipal officers shall not be increased during 
the term of office; nor shall the term of any 
officer be extended." 
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Therefore, such recorders were compensated at the rate fixed 
by Section 59.250, RSMo Supp. 1965. Under the compensation scheme 
set forth in Section 59.250, RSMo Supp. 1965, the recorder of deeds 
retained fees in the amount of $4,750 and received an additional 
$1,000 from the county treasury as compensation and paid all fees 
in excess of $4,750 into the county treasury after deducting the 
amounts for deputies and assistants in his office. A careful read¬ 
ing of that section indicates that the deputies and assistants were 
to be paid out of fees in excess of $4,750. Therefore, out of the 
fees the county recorder collected, the first $4,750 was compen¬ 
sation to him and not to his deputies. When Section 59.257 was en¬ 
acted, it provided for payment of deputies from the general revenue 
of the county. It did not increase the compensation of the record¬ 
er, but merely provided a method of compensating the deputies. There¬ 
fore, a county recorder who during the year 1970 was compensated in 
accordance with the provisions of Section 59.250, RSMo Supp. 1965, 
was entitled to receive the first $4,750 of fees collected by his 
office and $1,000 from the county treasury as compensation and his 
deputies during that year were entitled to receive compensation as 
approved by the county court in accordance with the provisions of 
Section 59.257, RSMo 1969. 


CONCLUSION 

It Is the opinion of this office that for the calendar year 
1970 the recorder of deeds in a third class county which has a 
separate office of recorder of deeds and circuit clerk was entitled 
to receive the first $4,750 in fees collected by his office as com¬ 
pensation and $1,000 from the county treasury and his deputies were 
compensated out of the general revenue fund of the county without 
regard to the fees received by the office of recorder of deeds. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, Charles A. Blackmar. 


Yours very Jysaly, 



JOHN C. DANFORTH 



Attorney General 
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February 23, 1973 


OPINION LETTER NO. 12 


Herbert R. Domke, M.D. 

Director, Division of Health 
Broadway State Office Building 
Jefferson City, Missouri 65101 

Dear Dr. Domke: 

This letter is in response to your request for an opinion 
which asks: 


"Does a label bearing the Federally registered 
trade mark 'NO-CAL' and a statement containing 
the actual caloric content per ounce when used 
on a bottle of a beverage containing as many 
as 4, 8 or 12 calories per 16 ounce bottle vio¬ 
late provisions of the Mon-Alcoholic Drink Law 
(Sections 196.125 - 196.145 RSMo)?" 

The statutes to which you refer include a definition of "non¬ 
alcoholic drink" as follows: 

"That the' term 'nonalcoholic drink', as used 
herein, shall include carbonated beverages of 
all flavors, sarsaparilla, ginger ale, soda 
water of all flavors, lemonade, orangeade,' 
root beer, grape juice, and all other non¬ 
intoxicating drinks." Section 196.125, RSMo 

The ingredient list on the label of the NO-CAL beverage indicates 
that it is a carbonated-flavored beverage; furthermore, the absence 
of an alcoholic content percentage brings the NO-CAL beverage with¬ 
in the scope of that part of the definition referring to "all other 
nonintoxicating drinks." 
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Another section provides that nonalcoholic drinks shall not 
be misbranded and reads as follows: 

"That it shall be unlawful for any person, 
firm or corporate body, by himself, herself, 
itself or themselves, or by his, her, its or 
their agents, servants or employees, to manu¬ 
facture, sell, offer for sale, expose for sale, 
or have in possession with intent to sell, any 
article of nonalcoholic drink which is adul¬ 
terated or misbranded, within the meaning of 
sections 196.125 to 196.145." Section 196.130, 

RSMo 


Nonalcoholic drinks are deemed misbranded under the following 
conditions: 

"That, for the purpose of sections 196.125 to 
196.1^5, a nonalcoholic drink shall be deemed 
to be misbranded: 


* # # 

(2) If it is labeled or branded or tagged 
so as to deceive or mislead the purchaser; 

* s * 

(5) If the bottle or receptacle containing 
it, or its label, shall bear any statement, 
design or device, regarding the ingredients 
or the substance contained therein, which 
statement, design or device shall be false 
or misleading in any particular; provided, 
that any nonalcoholic drink which does not 
contain any added poisonous or deleterious 
ingredients shall not be deemed to be adul¬ 
terated or misbranded under the following 
conditions: 

(a) In the case of mixtures or compounds 
which may be now, or from time to time here¬ 
after, known as nonalcoholic beverages under 
their own distinctive names, and not an imi¬ 
tation of, or offered for sale under, the 
name of another article; ..." Section 
196.140(2) and (5), RSMo 
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It appears that your inquiry concerns the question whether the name 
"NO-CAL" constitutes a "label, brand or tag that deceives or mis¬ 
leads the purchaser," within the scope of subsection 2 of Section 
196.1*10 above. An alternative consideration involves whether the 
NO-CAL beverage bears a ", . . statement, design or device, regard¬ 
ing the ingredients or the substance contained therein, which state¬ 
ment, design or device shall be false or misleading in any particu¬ 
lar; . . as provided in subsection 5 of Section 196.1*40 . And 
finally, consideration must be given to the proviso of subsection 
5 that those nonalcoholic drinks not containing added poisonous or 
deleterious substances shall not be deemed misbranded in the case 
of mixtures or compounds that are known under their own "distinc¬ 
tive names." Relying on the list of ingredients displayed on the 
NO-CAL label, the beverage does not appear to contain "poisonous' 
or deleterious" additives, and therefore the proviso of subsection 
5 may apply. Whether "NO-CAL," therefore, constitutes a "distinc¬ 
tive name" within the meaning of said proviso may be determinative 
of whether a manufacturer or vendor of that product is liable for 
violation of the law under Section 196.1*45 . 

We also note that the provisions relating to nonalcoholic drinks 
(Sections 196.125 through 196.1*45, RSMo) are not the exclusive sec¬ 
tions pertaining to misbranding of food under Missouri law. Section 
196.010, RSMo, defines terms for the purposes of the Pood and Drug 
Law, Sections 196.010 to 196.120, RSMo. Among these definitions 
is the term "food" which is defined as follows: 

"The term 'food' means articles used for food 
or drink for man or other animals, chewing gum, 
and articles used for components of any such 
article;" Section 196.010(7), RSMo 

A nonalcoholic drink is included in this definition. State v. 

Lief , 15*4 S.W. 1133, 113*4 (Mo. 1913). 

Pood is deemed to be misbranded under the following circum¬ 
stances: 

"If its labeling is false or misleading in any 
particular;" Section 196.075(1), RSMo 

It Is helpful to consider the case law interpreting the provisions 
of the original Federal Food and Drug Act, since the Missouri Food 
and Drug Law is similar In purpose and often identical in its pro¬ 
visions. For instance, under Section 8 of the 1906 Federal Pure 
Food Act, the term "misbranded" is defined as follows: 

"That the term 'misbranded,' as used herein, 
shall apply to all drugs, or articles of food. 
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or articles which enter into the composition 
of food, the package or label of which shall 
bear any statement, design, or device regard¬ 
ing such article, or the ingredients or sub¬ 
stances contained therein which shall be false 
or misleading in any particular, ..." 

3.4 Statutes at Large 768, Chapter 3915, Sec¬ 
tion S ~™~ “ 

Clearly, the 1906 Pure Pood Act was the source of our misbranding 
law; because of that derivation, cases interpreting the Federal 
statute are valuable in applying the Missouri statute. 

An early statement by the United States Supreme Court concern¬ 
ing the purposes of the Federal Act was as follows: 

"The statute upon its face shows, that the 
primary purpose of Congress was to prevent 
injury to the public health by the sale and 
transportation in interstate commerce of mis¬ 
branded and adulterated foods. The legisla¬ 
tion, as against misbranding, intended to 
make it possible that the consumer should 
know that an article purchased was what it 
purported to be; that it might be bought for 
what it really was and not upon misrepresenta¬ 
tions as to character and quality. ..." 

United States v. Lexington Mill & Elevato r 
Company , 232 U.S. 39 9, 409. 58 "" L.Ed rW,~ 66 2 

7T9irr 

A later federal court spoke thusly as to the meaning of the 
misbranding provisions of the Federal Act: 

"... The [Federal Food, Drug and Cosmetic] 

Act was not designed to protect the critical 
consumer; rather its purpose is—’to protect 
the public, the vast multitude which includes 
the ignorant, the unthinking, and the credu¬ 
lous who, when making a purchase, do not stop 
to analyze.' . . ." United. States v. 30 Cases, 
etc-, 93 F.Supp. 764',' 769 (D. C . “TaTTfsoj 

Id determining whether an article is misbranded under Section 
196.140, RSMo, we must consider first if "it is labeled, branded, 
or tagged so as to deceive or mislead the purchaser." In attempt¬ 
ing to identify what standard to apply in order to determine whether 
a product deceives or misleads, the court In United States v. 88 
Ca£fs_3__etc. , 187 F.2d 967 , 971 (3rd Cir. 
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"The correct standard was the reaction of the 
ordinary consumer under such circumstances as 
attended retail distribution of this product. 

When a statute leaves such a matter as this 
without specification, the normal inference 
is-that the legislature contemplated the re¬ 
action of the ordinary person who is neither 
savant nor dolt, who lacks special competency 
with reference to the matter at hand but has 
and exercises a normal measure of the layman's 
common sense and judgment. ..." 

It must be conceded that the Federal and Missouri statutes pro¬ 
vide little flexibility in interpreting "misbranding" by requiring 
only that the label be "false or misleading in any particular " (em¬ 
phasis ours). Section 196.1^0(5), RSMo, 21 U.S.C.A., Section 33^- 
In attempting to permit some flexibility in the interpretation of 
this provision, the court in United States v. Article of Food Con ¬ 
sisting of 432 Cartons , 2 92 F.Supp. 8"39l 5TI (D.C. N.Y. 19&B") stated 

"The issue of whether a label is false 
or misleading may not be resolved by fragmen¬ 
tizing it, or isolating statements claimed to 
be false from the label in its entirety, since 
such statements may not be deemed misleading 
when read in the light of the label as a whole. 

ft 


However, the court commented that even when the actual ingredients 
of a product are listed on the label, they may nonetheless be mis¬ 
leading since "a true statement will not necessarily cure or neu¬ 
tralize a false one contained in the label." Id. at 8^1. 

Addressing a situation much like the present one, a federal 
judge expressed the following views on the relationship of mis¬ 
leading large print on a food label to truthful small print on the 
same label: 


"Conceding that the product is not deleterious 
to health, it certainly is not orange juice 
sweetened in the ordinary meaning of those 
words. It might as well be called sugar acid¬ 
ulated. The words 'Orange Juice Sweetened' 
are in large type. Other parts of the label 
fairly describing the ingredients are in very 
much smaller type. It is not probable that 
a purchaser of a drink made from the compound 
would notice the fine print. I consider the 
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label tends to deceive and mislead the ulti¬ 
mate purchaser and therefore the article is 
misbranded within the prohibition of the Pood 
and Drugs Act." United States v. Nesbitt Fruit 
Products , 96 F.2d 97 2, 97 3 (5th CirT 1935~] 

"(dissenting opinion) 

Very recently, a federal court concluded that "All Meat" labels 
on frankfurters containing 15? nonmeat constituted misbranding un¬ 
der a statute similar in its terms to the Pure Pood and Drug Act: 

. . In applying the 'ordinary meaning' test 
to the word 'all', it is clear when that ad¬ 
jective is used on a label with the word 'meat', 
the common understanding is that it describes 
a substance that is totally and entirely meat. 

The application of the 'All Meat' label' to 
frankfurters that are 15 percent nonmeat is a 
contradiction in terms and is misleading with¬ 
in the meaning of [the Wholesome Meat Act]. . ." 

Federa t ion of Homema kers v. Hardin, 328 P.Supp. 

181, 184-185 (D.C. D.C. 1971) 

We believe that there can be little doubt that the word MO- 
CAL to the ordinary consumer means "no calories," especially in 
connection with the words "SUGAR FREE.'" displayed in bold letters 
above the brand name. Furthermore, on each side of the crown that 
appears to be part of the trademark, the legend "NO CYCLAMATES, NO¬ 
SUGAR" appears. Clearly, the purchaser of this product is encour¬ 
aged to conclude that the beverage contains no calories. However, 
on the bottom of the NO-CAL black cherry label is printed the fol¬ 
lowing statement, in type considerably smaller than the various 
words already described: 

"No proteins, no fats, no carbohydrates and 
approx. 1/2 of a calorie per ounce." 

The contradiction on the label is evident and confusion will 
surely result. Accordingly, it is our opinion that this label is 
misleading and constitutes a misbrand under our Food and Drug and 
Nonalcoholic Beverage Laws. 

It remains to be considered whether NO-CAL is saved from mis¬ 
branding by the "distinctive name" exception, to wit: 

• • provided, that any nonalcoholic drink 
which does not contain any added poisonous 
or deleterious ingredients shall not be deemed 
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to be adulterated or misbranded under the fol¬ 
lowing conditions: 

(a) In the case of mixtures or compounds 
which may be now, or from time to time here¬ 
after, known as nonalcoholic beverages under 
their own distinctive names, and not an imi¬ 
tation of, or offered for sale under the name 
of another article; ..." Section 196.140(5) , 

RSMo 

This proviso makes it clear that a statement, design or device 
on a label will not be deemed misbranded if it amounts to a "dis¬ 
tinctive name." Although the brand "NO-CAL" has been in use for- 
approximately twenty years, there is some authority from which we 
can infer that it is not a "distinctive name" within the purview 
of Section 196.140(5). Referring once again to interpretations of 
the Federal Pure Food Act, the Suoreme Court in U nited Stat es v. 
Forty Barrels , 241 U.S. 2 65, 36 S.Ct. 573, 60 L.Ed. 995 191b) con- 

sidered whether Coca Cola was a distinctive name under a federal 
statute identical to Section 196.140(5), RSMo. In order for a name 
to be distinctive, the court observed that the name, to public know¬ 
ledge, must cease to have its original significance, and the public 
must recognize that the words used do not actually describe the con¬ 
tents of the bottle. Until such knowledge can be attributed to the 
public, "the name would naturally continue to be descriptive in its 
original sense." 60 L.Ed. at 1005. Further, the court stated: 

", . .A mixture or compound may have a name 
descriptive of its ingredients or an arbitrary 
name. The latter (if not already appropriated) 
being arbitrary, designates the particular pro¬ 
duct. Names, however, which are merely descrip¬ 
tive of ingredients, are not primarily distinc¬ 
tive names save as they appropriately describe 
the compound with such ingredients. To call 
the compound by a name descriptive of ingre¬ 
dients which are not present is not to give 
it 'its own distinctive name,'—which distin¬ 
guishes it from other compounds,--but to give 
it the name of different compound. That, in 
our judgment, is not protected by the proviso, 
unless the name has achieved a secondary signif¬ 
icance as descriptive of a product known to be 
destitute of the ingredients indicated by its 
primary meaning." id. at 1006 

We are, therefore, of the opinion that the label NO-CAL Is not 
a "distinctive name" within the exception to misbranding set out in 
Section 196.140(5), RSMo. 
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Therefore, it is our opinion that the label bearing the brand 
name "NO-CAL" on a bottle of carbonated nonalcoholic beverage con¬ 
stitutes misbranding within the meaning of the Missouri Food and 
Drug and Nonalcoholic Drink Laws even though there appears in small 
print elsewhere on the label the actual number of calories contained 
in the beverage. 



JOHN C. DANFORTH 
Attorney General 
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January 30, 1973 


OPINION LETTER NO. 14 
Answer by letter-Wood 


Mr. Joseph Jaeger, Jr. 

Director of Parks 
State Park Board 
P 03 1 Office Box 176 
Jefferson City, Missouri 65101 

Dear Mr. Jaerer: 

You have requested my official leval opinion on the following 
question: 


FILED 



"Does the Missouri State Park Board have the 
legal authority to lease certain lands under 
its Jurisdiction and improvements tnereori to 
a not-for-profit corporation on a long-term 
basis, i.e., 25 years with a 25-year option?" 

You advise us that the Lake of the Ozarks Yachting Association, 
Inc. has approached the Park Board with a request to so lease the 
land and buildings known as the Camp Pa He Tsi area of Lake of the 
Ozarks State Park. It is our understanding that such lease would 
provide for periodic rental payments representing fair market value 
for the use of the land, transfer to the lessor of ownership of all 
improvements constructed by the lessee during the lease at the ex¬ 
piration or termination thereof, and exclusive u3e of the leased 
premises by the lessee during the currency of the lease subject 
only to reasonable supervision and inspection by the lessor. 

The Lake of the Ozarks Yachting Association, Inc. was incor¬ 
porated by nro forma decree of the circuit court of Miller County, 
Missouri, orT or'about June 2^, 1953, pursuant to the law relating 
to Religious and Charitable Associations, Chapter 352, RSMo. The 
objects and purposes of the corporation, as stated in its articles 
of association, are: 
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"1. To promote safety and to increase 
respect for Pilot Rules on the Lake of the 
Ozarks. 

"2. To promote and encourage the racing 
and cruising of yachts and motor boats and to 
develop interest in boating in general upon 
the Lake of the 0zark3. 

"3. To establish and enforce uniform 
rules for the government of all Association 
sponsored races, cruises and other activities 
in which two or more craft shall compete or 
take part. 

"4. To instruct and educate members of 
the Association and the general public in the 
operation of boat3 and other watercraft upon 
the Lake of the Ozarks. 

"5. To promote and carry on activities 
which shall be beneficial to yachting and to 
the development of recreational activities 
upon the Lake of the Ozarks." 

In our opinion, the only statutory basis for the proposed 
lease would be that contained in the following statute: 

"2. The park board nay award by contract 
to any suitable person, persons, corporation 
or association the right to construct, estab¬ 
lish and operate public services, privileges, 
conveniences and facilities on any land, site 
or object under its control for a period not 
to exceed twenty-five years with a renewal op¬ 
tion, and may supervise and regulate any and 
all charges and fees of operations by private 
enterprise for supplying services and oper¬ 
ating facilities on state park areas." 

(emphasis ours) Section 253-080(2), RSMo 

We believe this statute authorizes the Park Board to enter 
into agreements for the operation by private corporations of park 
lands and improvements only so long as such remain open to and ac¬ 
cessible to the general public. Tt does not, in our opinion, au¬ 
thorize the Park Board to grant leases of park lands to private 
corporations so that such may be used exclusively by the private 
corporation and its invitees. The Lake of the Ozarks State Park 
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is owned by the state of Missouri pursuant to a conveyance from 
the United States in 19^6 based upon an Act of Congress dated 
June 6, 19^2 (56 Stat. 326; 16 U.S.C.A. §H59r). This Act of Con¬ 
gress, in providing for the conveyance of "recreational demonstra¬ 
tion projects" to the various states, stipulated that the grantee 
states "use the property exclusively for public nark, recreational, 
and conservation purposes." (56 Stat. 327; l6 U.S.C.A. §^59t; em¬ 
phasis ours). The ensuing deed executed by the Secretary of the 
Interior expressly conditioned the conveyance upon the state of 
Missouri's use of the property "exclusively for nubile nark, rec¬ 
reational, and conservation purposes." (emphasis ours). 

We have found this definition of the term "public park": 

"... Rut, in the idea of a nubile nark is 
comprehended more, than a use, either occa¬ 
sional or limited by years, or susceptible of 
coexistence with a private right canable of 
concurrent exercise. The words suggest more 
than an open extensive area of land, to be 
passed over or but temporarily occupied by 
the public, and on which any private person 
may still do acts of ownership. To create a 
public park an extensive area is needed; but 
the area must be improved, and In various pro¬ 
cesses, alterative and subversive of natural 
formation, must much money be absorbed, and 
many years must go by before it is complete. 

And so costly, so extensive, so peculiar in 
character, and so undisturbed by interference, 
must be these processes and the results of 
them, as that there Is need of permanency and 
exclusiveness of public possession and control, 
as against the exercise of any private right 
therein. ..." T he Br ookly n Park Commissioners 
v. Armstron g, *J5 N.Y. (N.Y. l&7l) 

As thus understood, we do not feel that the state of Missouri could 
fulfill it8 commitment to use the Lake of the Ozarks Park exclu¬ 
sively for "public nark" purposes by leasing a portion of it for 
up to 50 years to a private corporation. 

The courts of other states have ruled upon questions very sim¬ 
ilar to the one you present us. In one such decision, the Nebraska 
Supreme court held invalid a city's agreement granting a private 
association the exclusive use and control of the city owned race 
track, grandstand, and accompanying grounds for a period of 25 years. 
The court observed: 
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"If a race track, for holding race-neets, is 
a proper improvement for a public park, it 
must be under the control of the park commis¬ 
sioners of the city. The city had the right 
to acquire the lands for a public park. When 
so acquired it must be used for a public park, 
and the public must be allowed access thereto, 
subject only to rules and regulations made by 
the board of park commissioners and ordinances 
of the city. Neither the park commissioners 
nor the city have authority to delegate to, or 
share with, appellees herein, or any person, 
the making of rules and regulations governing 
the control of its public park. Neither the 
park commissioners nor the city had the power 
to grant to appellee the exclusive use and con¬ 
trol of said race track. 

« « « 

"The city had power to grant to appellee a li¬ 
cense or concession to hold in said park race- 
meets, for short periods of time, for the en¬ 
tertainment of the public, the same as it might 
grant a concession for providing refreshments 
or any other amusement for the public. . . . 

A city has no power to grant a concession in 
Its public park or public property without re¬ 
serving to its proper officers the power of 
supervision and control of the use of the nark 
for the benefit of the public." Nebraska City 
v. Nebraska City Speed & Fair Ass f n. - ;i irc'N.w. 

37^, 376-377 "(Neb. 1922) 

An Illinois Court of Appeals struck down a lease granted by 
the Chicago Park District to a not-for-profit corporation organized 
to promote the sport of shooting and to conduct and maintain a shoot¬ 
ing club. 


"The lease granted to plaintiff what was tan¬ 
tamount to an exclusive use of a portion of 
a public park, since it could under the terms 
thereof effectually bar the general nubile 
from the use of its club house and Its shoot¬ 
ing facilities. ..." Lincoln Park Trans v. 
Chicago Park Dls t., 55 N.E.2d 173, 177 (Ill. 
App. 194H) 


-H- 
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The Illinois court also observed that the lease was invalid because 
it "granted special privileges to the members of a private club." 

The Kentucky Court of Appeals held that the city of Ashland 
could not contract with the Ashland Baseball Club, which controlled 
professional, high school, American Legion, and Elks baseball teams, 
so as to give the club the "exclusive U3e" of an athletic field lo¬ 
cated in the city park: 

"The grant of public power and right imposes 
a corresponding public duty and responsibility. 

Official dominion and discretion may not be 
surrendered, nor public functions delegated, 
in whole or in part, to another person who is 
not answerable to the people. . . . 

"It seems to us that the proposed contracts 
would In effect give to the various clubs the 
right and power to exclude the general public 
from the use of a substantial part of the park 
for an Indefinite, although extended period 
of time. This would not be consistent with 
its free public use. The Board would surren¬ 
der its sole and exclusive control of the man¬ 
agement of this part of the public property. 

Its dominion and administration would be less 
than absolute. ..." Board of Park Com’rs. of 
Ashland v. Shanklin, 199 2d ?21, 723-724 
(Ky.Anp. lW) 

In discussing a similar case involving the city of Louisville Board 
of Park Commissioners, the Kentucky court also observed that the 
statutes governing these boards"... manifest the legislative in¬ 
tent to lodge in both bodies as trustees for the people the exclu¬ 
sive custody and control of their properties." 

And, finally, the Supreme Court of Georgia held that If a 
city acquired and held property for park purposes, It did so In 
its governmental capacity and therefore could not lease the prop¬ 
erty to a private corporation: 

"... Nor could the operation of the facil¬ 
ity by the plaintiff be construed as a public 
use by a showing that the plaintiff Is a non¬ 
profit corporation which may devote any pro¬ 
fits from Its operation to charitable purposes, 
or that benefits may flow to the city in carry¬ 
ing out an ultra vires contract made in its 
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behalf. . . . Although the lease provided that 
at least one day a week must be left open for 
the use of the general public nevertheless, 
those who might wish to use it at other times 
must use it subject to the uses and rules pre¬ 
scribed by the plaintiff private corporation 
or else be denied its use." 

Jonesboro Area Athletic Association v. Dickson, 
lSl S.E.2d T52. 350 (Ha. 1971) 

Accordingly, we are of the opinion that the Missouri State 
Park Board is not authorized to enter into the proposed lease of a 
portion of Lake of the Ozarks State Park to the Lake of the Ozarks 
Yachting Association, Inc. 


Yours very truly, 


JOHN C. DANFORTH 
Attorney General 
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OFFICES OF THE 

ATfOMMY CaESPOlHSAX, OTP MSSOUBI 

Jeffbrsox City 


February 7, 1973 


OPINION LETTER NO. 15 


Honorable Charles M. LeCompt 
Prosecuting Attorney 
Greene County, Courthouse 
Springfield, Missouri 65802 

Dear Mr. LeCompt: 

This letter is in response to a request by Mr. Dee Wampler, 
your predecessor, asking: 

"For what length of time must an official 
court reporter preserve official notes taken 
in past court proceedings?" 

Section ^85.050, RSMo 1969 , provides: 

"It shall be the duty of the official court 
reporter so appointed . . . to preserve all 
official notes tak en in said court for future 
use or reference , and~ to furnish to any per- 
son or persons a transcript of all or any 
part of said evidence or oral proceedings 
upon the payment to him of the fee herein 
provided." (Emphasis supplied) 

We find no reported cases in Missouri respecting the duration 
of the preservation of official court notes. We find no authority 
for the destruction of such notes and therefore we are of the 
opinion that such notes must be preserved indefinitely. 

Very truly yours, 


. DANFORTH 
Attorney General 




CIVIL DEFENSE: The obligation to provide emergency 

CITIES, TOWNS & VILLAC.ES: planning coordination applies to 

CONSTITUTIONAL CHARTER CITIES: all political subdivisions in Mis¬ 
souri, including constitutional 

charter cities. Insofar as Section 44.080 designates the execu¬ 
tive officer of a political subdivision as the nerson responsible 
for civil defense planning, it is inapplicable to constitutional 
charter cities. Each charter city is entitled to designate the 
person responsible for supervision of its civil defense obligation. 
With regard to the city of Springfield, the terms of its Charter 
presently would appear to empower only the city manager to super¬ 
vise or carry out these functions, but other provision could be 
made by amending the Charter. 


OPINION NO. 17 


March 13, 1973 


Major General L. B. Adams 
Adjutant General 
Post Office Box 116 
Jefferson City, Missouri 65101 

Dear General Adams: 

This is in response to your opinion reauest which stated the 
following questions: 

"Do Missouri statutes relating to disasters 
or emergencies, primarily Chapter 44 RSMo., 
apply to the City of Springfield and other 
cities which operate under a City Charter? 

"Is the Mayor or City Manager the 'executive 
official' and which would become the Director 
of Emergency Operations (See State Disaster 
Operations Plan) upon declaration of an emer¬ 
gency by the Governor?" 

Your first auestion concerns the application of the emergency 
planning provisions found in Chapter 44 of the Missouri Statutes 
to cities having a charter form of government pursuant to Article 
VI, Section 19 of the Missouri Constitution. 

Section 44.080, RSMo 1969 , provides in part as follows: 

"1. Each political subdivision of this state 
shall establish a local organization for disas¬ 
ter planning in accordance with the state sur¬ 
vival plan and program. ..." 
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The answer to your first question will depend on whether a consti¬ 
tutional charter city is a political subdivision within the mean¬ 
ing of Section 44.080. In this regard. Section 44.010, RSMo 1969, 
defines political subdivision as "any county or city, town or vil¬ 
lage, or any fire district created by law." 

Article VI, Section 19 of the Missouri Constitution provides 
the manner in which city government by charter can be established 
for any city with more than five thousand inhabitants. Section 19 
(a) states the powers of such constitutional charter cities as 
follows: 


"Any city which adoDts or had adonted a char¬ 
ter for its own government, shall have all pow¬ 
ers which the general assembly of the state of 
Missouri has authority to confer upon any city, 
provided such powers are consistent with the 
Constitution of this State and are not limited 
or denied either by the charter adopted or by 
statute. Such a city shall, in addition to 
its home rule nowers, have all powers confer¬ 
red by law." 

Under this provision, Springfield and other constitutional charter 
cities have the responsibilities imposed upon cities by statute. 
These responsibilities include those conferred upon political sub¬ 
divisions under Chapter 44 of the Missouri Statutes, which defines 
political subdivision to include cities. We conclude, therefore, 
that pursuant to Section 44.080, each political subdivision, in¬ 
cluding constitutional charter cities, is required to establish a 
local disaster planning organization. 

Your second question asks whether the mayor or the city man¬ 
ager is the "executive officer" responsible for coordinating civil 
defense efforts in Springfield. Section 44.010(7), RSMo 1969, de¬ 
fines executive officer of a political subdivision as ". . . the 
county court or county supervisor or the mayor or other manager of 
the executive affairs of any city, town, village or fire protec¬ 
tion district." The responsibilities of that executive officer are 
described in Section 44.080, RSMo 1969, which provides as follows: 

"1. Each political subdivision of this state 
shall establish a local organization for di¬ 
saster planning in accordance with the state 
survival plan and program. The executive of¬ 
ficer of the political subdivision shall ap¬ 
point a coordinator who shall have direct 
responsibility for the organization, admin¬ 
istration and operation of the local disaster 
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planning for civil defense, subject to the 
direction and control of the executive offi¬ 
cer or governing body. Each local organiza¬ 
tion for disaster planning shall be respon¬ 
sible for the performance of civil defense 
functions within the territorial limits of 
its political subdivision, and may conduct 
these functions outside of the territorial 
limits as may be required pursuant to the 
provisions of this law. 

"2. In carrying out the provisions of this 
law, each political subdivision may: 

(1) Appropriate and expend funds, make con¬ 
tracts, obtain and distribute equipment, ma¬ 
terials, and supplies for civil defense pur¬ 
poses; provide for the health and safety of 
persons, including emergency assistance to 
victims of any enemy attack, the safety of 
property; and direct and coordinate the de¬ 
velopment of disaster plans and programs in 
accordance with the policies and plans of the 
federal and state disaster and emergency plan¬ 
ning; 

(2) Appoint, provide, or remove rescue teams, 
auxiliary fire and police personnel and other 
emergency operations teams, units or personnel 
who may serve without compensation; 

(3) In the event of enemy attack, waive the 
provisions of statutes requiring advertise¬ 
ment for bids for the performance of public 
work or entering into contracts." 

In determining which officeholder is the executive required 
to carry out these responsibilities, we must consider the effect 
of Article VI, Section 22 of the Missouri Constitution, which pro¬ 
vides as follows: 

"No law shall be enacted creating or fixing 
the powers, duties or compensation of any mu¬ 
nicipal office or employment, for any city 
framing or adopting Its own charter under this 
or any previous Constitution, and all such of¬ 
fices or employments heretofore created shall 
cease at the end of the terms of any present 
incumbents." 


- 3 - 



Major General L. B. Adams 


It is the opinion of this office that apnlication of Article VI, 
Section 22 precludes the legislature from designating which city 
official of a constitutional charter government is resnonsible for 
carrying out the obligations imposed by Section M.080. This con¬ 
clusion is supported by the holding in State ex rel. Burke v. Cer ¬ 
vantes , *423 S.W.2d 791 (Mo. 1968). Although the establishment of 
a civil defense network is a matter of statewide concern, the Mis¬ 
souri constitutional provision limiting Interference with home-rule 
municipalities prevents the legislature from designating which con¬ 
stitutional charter city officer is charged with the local civil 
defense responsibility. Springfield, as a constitutional charter 
city, is entitled to determine under whose supervision its civil 
defense obligation will be met. 

Under the present Springfield Charter, it would appear that 
the city manager is the only officer who could designate a local 
civil defense coordinator by virtue of the various provisions de¬ 
scribing his duties and powers. Section 1.2 of the Springfield 
Charter provides that the city manager is the official "who shall 
execute the laws and administer the government of the city." His 
duties are listed in Section 3-3 of the Charter as follows: 

"The city manager shall be the chief executive 
and administrative officer of the city and 
shall be responsible to the council for the 
proper administrative [sic] of all of the city’s 
affairs. ..." 

This section also enumerates the powers of the city manager, which 
include, in pertinent part, the following: 

(1) to appoint and remove officers and employees 
of the city; 

(2) to prescribe powers and duties of officers 
and employees not otherwise described in the 
charter or city ordinances. 

A superficial examination of the Soringfield Charter might 
indicate that the mayor was contemplated by the framers of the 
Charter as the official who should be charged with the civil de¬ 
fense responsibility; Section 2.6 provides in part as follows: 

". . .He shall preside at all meetings of the 
council and shall be recognized as head of the 
city government for all legal and ceremonial 
purposes and by the governor for purposes of 
Military Law. ..." 
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But the mayor's duties, other than those required of each council 
member, are expressly non-adminlstrative according to Section 2.6; 
he is, however, recognized as head of the city government for legal 
and ceremonial purposes. In addition, he is to be recognized by 
the governor as the head of city government "for the purposes of 
Military Lav/." Although military law might be construed to include 
civil defense activities, the present provisions of the Springfield 
Charter, read in lirht of Chanter 44, preclude that construction. 

Section 44.010(1) defines civil defense as ". . . government 
at all levels performing; emergency functions, other than functions 
for which military forces are primarily responsible." Military 
forces are governed by military law, and "... Military law is 
enacted for the organization, government, and discipline of trooos 
and applies only to persons in military service. ..." Bishop 
v . Vandercoo k, 200 W.W. 278, 230 (Mich. 192*0. It is clear that 
functions for which the military is primarily responsible are not 
within the civil defense activities contemplated by Chapter 4*4. 
Hence, the Springfield Charter recognizing; the mayor as head of 
city government for the purposes o^ militarv law does not impose 
on the mayor any responsibilities associated with civil defense. 

Moreover, Section 3*3 of the Springfield Charter describes 
the city manager as the chief executive and administrative offi¬ 
cer of the city, responsible to the council for the conduct of 
city affairs. Section 2.6 expressly provides that the mayor "shall 
have no regular administrative duties." In addition. Section 44. 
OoO, RSMo 1969, requires that each political subdivision have a 
coordinator responsible for local disaster planning. Only the 
city manager is empowered to administer the local civil defense 
program by virtue of his broad supervisory functions and the grant 
of exclusive power under Charter Section 3-3 to appoint and remove 
city officers and employees. Furthermore, Section 2.8 of the 
Springfield Charter expressly prohibits the city council or in¬ 
dividual members thereof from directing or renuesting the appoint¬ 
ment or removal of any person from office or employment in the city. 
Indeed, the consequence of violating this provision is forfeiture 
of office. We, therefore, conclude that the Springfield Charter 
in its present form empowers only the city manager to administer 
or establish the local civil defense program. 

CONCLUSION 

It is the opinion of this office that the obligation to pro¬ 
vide emergency planning coordination applies to all political sub¬ 
divisions in Missouri, including constitutional charter cities. 
Insofar as Section 44.080 designates the executive officer of a 
political subdivision as the person responsible for civil defense 
planning, it Is inapplicable to constitutional charter cities. 
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Each charter city Is entitled to designate the person responsible 
for supervision of its civil defense obligation. With regard to 
the city of Springfield, the terms of its Charter presently would 
appear to emnower only the city manager to supervise or carry out 
these functions, but other provision could be made by amending the 
Charter. 

The foregoing oninion, which I hereby approve, was prepared 
by my assistant, Karen Harper. 


Yours very truly. 


JOHN C. DANFORTH 
Attorney General 



May 18, 1973 


OPINION LETTER NO. 18 
Answer by Letter - Almstedt 


Honorable Robert 0. Snyder 
State Representative, District 95 
204 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Snyder: 

This letter is in response to your request for an opinion 
on whether independent or free-lance "court reporters" may law¬ 
fully charge litigants fees in excess of the limits established 
by Section 492.590, RSMo 1969, when the latter section is appli¬ 
cable . 

You mention in your request that: 

"Court reporters in the St. Louis and St. 

Louis County area as a matter of practice 
have been establishing their own fee sched¬ 
ules for charges to litigants without regard 
to the fee limits established in Section 
492.590, Missouri Revised Statutes. 

"A complaint about charges made in excess 
of the statutory limits was made to the Bar 
Association of St. Louis, after which a 
chairman of one of the Bar Association's 
committees met with the president of the 
Court Reporters Association who stated that 
it was the belief of the members of the asso¬ 
ciation that the statutory limits were not 
applicable to their charges." 

For your information. Section 492.590, RSMo 1959 has been 
substantially adopted by Missouri Supreme Court Rule 57.46. 
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There has been no change in the law, however, since 1951 when 
R. S. 1939, Section 1970 was amended to read as it presently does 
under Missouri Supreme Court Rule 57.46 with the exception that 
the latter rule incorporates the cost and expense prescriptions 
of Section 492.590(2), RSMo 1969. Section 492.590(2), RSMo is 
not in conflict with the Missouri Supreme Court Rules under the 
proviso of Rule 41.04. 

Supreme Court Rule 57.46(b) provides that: 

"The costs and expenses [of taking deposi¬ 
tions, together with the fees of recording 
and copying the same] so taxed shall be cer¬ 
tified by the stenographer or shorthand re¬ 
porter taking the same and shall be in the 
amount fixed by statute." 

Your opinion request seeks this office's construction of Missouri 
Supreme Court Rule 57.46 and such rule's incorporation of sub¬ 
section 2 of Section 492.590, RSMo. 

This office is without assistance from case authority to 
ascertain and thereby give effect to the legislative intent ex¬ 
pressed in Section 492.590, RSMo 1959 and 1969 and Missouri Su¬ 
preme Court Rule 57.46. However, the legal maxim which provides 
that where the language of a statute is plain and unambiguous, 
that there is no occasion for construction and the statute must 
be given its effect according to its plain and obvious meaning, 
affords some guidance to this office. 

Subsection b of Supreme Court Rule 57.46 is plain in its 
reading with no ambiguous words or phrases employed. It is our 
construction of Supreme Court Rule 57.46 that the intent of the 
legislature is that the cost and expenses incident to the taking 
of depositions, together with the fees and copying of the same, 
if designated to be taxed against a named party to a lawsuit as 
court costs, are prescribed in their amounts by the statutory 
limits fixed in subsection 2 of Section 492.590, RSMo. 

It is the opinion of this office that costs and expenses 
of taking depositions, together with the fees of recording and 
copying the same, designated to be taxed as court costs are 
prescribed according to the amounts fixed by subsection 2 of 
Section 492.590, RSMo 1969- 


Very truly yours. 


JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 20 


Honorable Max Patten 
Prosecuting Attorney 
Jasper County 
1313 Crest 

Joplin, Missouri 64801 
Dear Mr. Patten: 

.This is in response to the request of your predecessor for an 
opinion as to whether or not a taxpayer who has disputed his prop¬ 
erty tax statement for the year 1970 and refused to pay any tax on 
said property prior to the time said tax became delinquent should 
be required to pay any penalty and/or interest on the tax finally 
levied following protracted litigation. 

It is our understanding that the facts involved are as follows 

A taxpayer in Jasper County disputed the as¬ 
sessment value set upon his real property for 
the taxable year 1970. On October 30, 1970, 
following administrative review, the State Tax ' 
Commission set an assessment value of $21,000 
on the taxpayer's property and certified this 
amount to the county. This figure was placed 
on the county's tax book prior to October 31, 

1970, and turned over to the county collector 
for collection. Subsequently, the county col¬ 
lector notified the taxpayer that his 1970 tax, 
based upon tne Sta.te Tax Commission's decision 
with regard to assessment, was $1,073.10, said 
tax to be paid on or before December 31, 1970 . 

In the meantime, the taxpayer determined to 
contest the assessed valuation placed upon his 
property by the State Tax Commission and, ac¬ 
cordingly, filed a petition in the Circuit 
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Court of Jasper County on November 27, 1970. 

However, no stay order preventing the Tax Com¬ 
mission from certifying its findings to the 
county or the county from placing these fig¬ 
ures in the hands of the county collector was 
ever issued. On January 1, 1971, the delin¬ 
quent date for the payment of 1970 property 
taxes, no payment in any amount was tendered 
to the county collector. On October 21, 1971, 
the Circuit Court of Jasper County set aside 
the assessment placed upon taxpayer’s property 
by the State Tax Commission and ordered that 
the cause be remanded to the Tax Commission 
for a new. hearing. In March, 1972, the State 
Tax Commission issued new findings setting the 
assessed value at $11,850. Based upon the new 
findings, the taxpayer was notified in April 
that a tax of $ 610.29 was being levied against 
him for 1970 property taxes by use of a sup¬ 
plemental tax book preDared under the provi¬ 
sions of Section 137.300, RSMo 1969 , and that 
interest and penalties in the amount of $ 85 .44 
and $12.21 respectively were being assessed as 
of the delinquent date, January 1, 1971. To 
date, the taxpayer has refused to pay the pen¬ 
alties and interest as determined by'the coun¬ 
ty collector. 

In our view, the taxpayer is not entitled to escape the pen¬ 
alty and interest provisions of the statutes. As stated in American 
Airlines, Inc. v. City of St. Louis, 368 S.W.2d 161, 167 (Mo. 1963 ), 
the general rule 01 taxation is that, in the absence of statutory 
authorization, courts have no power to relieve delinquent taxpayers 
from penalties imposed by statute. This principle is not affected 
by the fact that the taxpayer would suffer hardship by reason of 
the penalties; nor it is affected by the fact that the taxpayer is 
contesting in good faith the validity of the tax levied, a.nd that 
the penalties have largely accumulated while the litigation is 
pending respecting the validity of the tax. In an earlier opinion 
of this office. Opinion No. 14, issued October 31, 1957, to the 
Honorable Clay uani/well, the Prosecuting Attorney of Taney County 
(copy enclosed), this office held that real estate taxes, once 
levied, are subject to the delinauencv orovisions of the lav; if 
they remain unpaid on the delinquent date. 

In the factual situation contained in your request, it is ob¬ 
vious that a tax was levied upon the taxpayer for real property 
contained in Jasper County for the year 1970. Under the lav;, this 
tax became delinquent on January 1 , 1971. Section 140 . 010 , RSMo 
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1969. The taxpayer, although continui 
figure placed upon his property hv the 
to secure a stay of the levy against h 
did he avail himself of the provisions 
1969, and tender payment of the disout 
fore, the tax, even though not finally 
must be considered delinquent for tax' 
1971. Under the provisions of Section 
lector must collect penalties and inte 


ng to contest the assessment 
State Tax Commission, failed 
im in circuit court. Neither 
of Section 139.031, RSMo 
ed tax under protest. There- 
determined until April, 1972. 
purposes as of January 1, 
139.100, RSMo 1969, the col- 
rest for this delinquency. 



Yours verv»fc&yly, 

JOHN C. DANPORTH 
Attorney General 



Enclosure: Op. No. 14 

10-31-57, Cantwell 
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SCHOOLS: A Missouri school board may govern 

the appearance of students through 
specifically worded and narrowly drawn dress and appearance codes 
only if the district can factually justify such codes as being 
reasonably necessary to promote intelligent conduct and control 
of its schools and only if the district can factually justify 
such codes as being reasonably necessary to carry out the edu¬ 
cational mission of the school district. 


April 2, 1973 


OPINION NO. 21 


Honorable Hardin C. Cox 
Representative 
Seventy-eighth District 
300 Main Street 
Rock Port, Missouri 64882 

Dear Representative Cox: 

This official opinion is issued in response to your request 
for a ruling on whether a school board has the authority to 
prescribe dress and appearance codes for students. 

Your request, prompted by inquiries that you have received 
from a student, a school superintendent, and a school board mem¬ 
ber in your district, does not contain any other facts. Although 
you have asked generally about dress and appearance codes, we 
will assume that the dress code about which you inquire contains 
regulations commonly found in such codes, e.g., hair length or 
style, length of skirts, whether or not pants may be worn by 
girls, etc. 

Generally, each school board may make rules and regulations 
necessary for the government of a school district: 

"The school board of each school dis¬ 
trict in the state may make all needful 
rules and regulations for the organiza¬ 
tion, grading and government in the 
school district. . . ." Section 171.011, 

RSMo 1969. 

School board regulations governing the personal appearance 
of students attending the schools of the district have been the 
subject of two recent court decisions in Missouri. In Lawrence 

J. Kraus v. Board of Education of the City of Jennings , - S.W.2d 

- (Mo., March 12, 1973, No. 57597), the most recent of these 

decisions, the Missouri Supreme Court considered whether the trial 
court had properly considered itself bound by the decision in 
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Bishop v. Colaw , 450 F.2d 1069 (8th Cir. 1971) - Relying on 
Bishop \ the court below had ruled that the school board's rules 
and regulations dealing with hair length and style were unconsti¬ 
tutional and void. The Missouri Supreme Court reversed, stating: 

. . It would serve no useful or proper 
purpose for us to comment on the holding 
in the Bishop case. It is enough to say: 

(1) that we do not agree with it; and (2) 
that we agree with the position, supra, 
taken by the Ninth Circuit in the King 
case. The judgment must be reversed and 
the cause remanded with directions to 
dissolve the permanent injunction. 

"We would hope that the controversies 
have now subsided and that it will not be 
necessary for the Board to again institute 
the dress code. If it does, and its ac¬ 
tion is contested, the trial court will 
follow Missouri law to the effect that 
the limits of the Board's discretion, in 
so acting, 'should extend no further than 
may be found reasonably necessary to pro¬ 
mote the intelligent conduct and control 
of the school * * *.' Wright v. Board of 
Education, 295 Mo. 466, 246 S.W. 43, 47 
(1922). Of course, if by then the United 
States Supreme Court has spoken directly 
to the question, the trial court will 
follow the 'supreme law of the land' as 
declared by the Court." 

Therefore, based on the Kraus decision, we must conclude 
that hair regulations and presumably other kinds of appearance 
regulations are valid under Missouri law if the regulations are 
"reasonably necessary to promote intelligent conduct and control 
of the school. . . ." 

However, a school district which attempts to enforce a dress 
code may still be sued in federal court based on an alleged viola¬ 
tion of a student's federal constitutional right. Although the 
Missouri Supreme Court ruled in Kraus that Missouri courts are 


1. In Bishop , the United States Court of Appeals for the Eighth 
Circuit neld that the particular hair regulation before it 
violated the plaintiff student's constitutional rights. The 
decision will be discussed at greater length later in this 
opinion. 
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not bound by the Eighth Circuit Court of Appeals' interpretation 
of what the Federal Constitution requires wi^h reference to hair 
regulations, the Bishop decision has not been overruled by the 
Eighth Circuit Court of Appeals or by the United States Supreme 
Court. Therefore, any case challenging the constitutionality of 
hair regulations, which would be filed in a federal district 
court in Missouri, would presumably be governed by Bishop rather 
than Kraus . In Bishop , the Court had before it the question of 
whether Stephen Bishop should be readmitted to the public schools 
of St. Charles, Missouri from which he had been suspended because 
his hair style violated the provisions of the school dress code. 
Plaintiffs contended that the dress code regulations concerning 
hair length and style for male students violated personal rights 
guarantied by the United States Constitution. 

The Court, in Bishop , pointed out that there are conflicting 
decisions on the constitutionality of dress code regulations among 
the various federal circuit courts and the federal district courts. 
The Court determined that "Stephen possessed a constitutionally 
protected right to govern his personal appearance while attending 
public school." ^d. at 1075. The Court commented as follows in 
support of its conclusion concerning Stephen's constitutional 
right: 


". . . The common theme underlying deci¬ 
sions striking down hairstyle regulations 
is that the Constitution guarantees rights 
other than those specifically enumerated, 
and that the right to govern one's personal 
appearance is one of those guaranteed 
rights . 


* * * 

"We believe that, among those rights re¬ 
tained by the people under our constitu¬ 
tional form of government, is the freedom 
to govern one's personal appearance. As 
a freedom which ranks high on the spectrum 
of our societal values, it commands the 
protection of the Fourteenth Amendment Due 
Process Clause. See Crews v. Clones, 432 
F.2d 2169 (7th Cir. 1970); Richards v. 
Thurston, 424 F.2d 1281 (1st Cir. 1970). 
The importance attached to such personal 
freedom has been long recognized. Writing 
in 1891, Justice Gray said: 

"No right is held more sacred, or 
is more carefully guarded, by the 
common law, than the right of every 
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individual to the possession and 
control of his own person, free from 
all restraint or interference of 
others, unless by clear and unques¬ 
tionable authority of law. As well 
said by Judge Cooley, 'The right to 
one's person may be said to be a 
right of complete immunity: to be 
alone.' [Union Pacific Railway Com¬ 
pany v. Botsford, 141 U.S. 250, 251, 

11 S.Ct. 1000, 1001, 35 L.Ed. 734 
(1891)]" M. at 1075. 

Having determined that Stephen possessed a right to govern 
his personal appearance, the Court then pointed out that personal 
freedoms are not absolute and must yield when they intrude upon 
the freedoms of others: 

". . . Personal freedoms are not absolute; 
they must yield when they intrude upon the 
freedoms of others. Our task, therefore, 
is to weigh the competing interests as¬ 
serted here. In doing so, we proceed from 
the premise that the school administration 
carries the burden of establishing the 
necessity of infringing upon Stephen's 
freedom in order to carry out the educational 
mission of the St. Charles High School. See 
Crews v. Clones, 432 F.2d 1259 (7th Cir. 

1970). Since our decision must turn on the 
regulations, we review the evidence adduced 
in their support." Id. at 1075-1076. 

The Court then analyzes whether the district had established 
a factual necessity for its regulation of hair length and concluded 
that it had not. Icl. at 1077. Therefore, the regulation was in¬ 
valid and its terms unenforceable. Circuit Judge Lay, in a concur¬ 
ring opinion, concluded as follows: 

"The question confronting us is whether 
there exists any real educational purpose 
or societal interest to be served in the 
discipline the school has adopted. After 
due consideration I fail to find any 
rational connection between the health, 
discipline or achievement of a particular 
child wearing a hair style which touches 
his ears or curls around his neck, and 
the child who does not. The gamut of 
rationalizations for justifying this re¬ 
striction fails in light of reasoned analy¬ 
sis. . . ." Id. at 1078. 
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Certain general conclusions can be drawn from Bishop and 
Kraus which can be applied to the question you ask. According 
to Bishop , no restriction on a student's constitutional right to 
govern his personal appearance while attending public school will 
be permitted unless the school administration can establish that 
the regulation is necessary in order to carry out the educational 
mission of the school. The school district must have factual 
support for its conclusion that such a restriction is necessary. 
Under Kraus , a Missouri board of education may, under its general 
rule-making power, promulgate appearance regulations which are 
reasonably necessary to promote intelligent conduct and control 
of the schools in the district. Assuming that the board of edu¬ 
cation of the school district can factually support its decision 
that specific, narrowly drawn appearance regulations are reason¬ 
ably necessary to carry out the board's responsibility for govern¬ 
ing its school district, the regulations would probably pass 
muster under both Bishop and Kraus . 

CONCLUSION 

Therefore, it is the opinion of this office that a Missouri 
school board may govern the appearance of students through speci¬ 
fically worded and narrowly drawn dress and appearance codes 
only if the district can factually justify such codes as being 
reasonably necessary to promote intelligent conduct and control 
of its schools and only if the district can factually justify 
such codes as being reasonably necessary to carry out the edu¬ 
cational mission of the school district. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant D. Brook Bartlett. 


Very truly yours. 



John C. Danforth 
Attorney General 
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ELECTIONS: 
CONSTITUTIONAL LAW: 


A law calling for an election on 
the question of whether or not to 
hold a constitutional convention 
may be enacted by initiative. 


OPINION NO. 22 


March 9, 1973 


Honorable Harold Reisch 
Representative, District 110 
Room 203B, Capitol Building 
Jefferson City, Missouri 65101 


Dear Representative Reisch: 

This is in response to your request for an opinion on the 
following question: 

'•Can the proposition of calling a constitutional 
convention be placed on an election ballot by 
the power of initiative?" 

Article XII, Section 3(a) of the Missouri Constitution pro¬ 
vides in part: 

"At the general election on the first Tuesday 
following the first Monday in November 1962, 
and every twenty years thereafter, the secre¬ 
tary of state shall, and at any general or 
special election the general assembly by law 
may, submit to the electors of the state the 
question 'Shall there be a convention to re¬ 
vise and amend the constitution?' ..." 

Thus, it may be seen that the question of having a convention 
to revise and amend the Constitution is submitted to the electorate 
as a matter of course once every twenty years; and also that the 
question may be submitted to the electorate at a general or special 
election by "the general assembly by law." 

Your question is whether or not the power of initiative may 
be utilized to submit the question of a constitutional convention 
to the electorate. 

Article III, Section ^9 of the Constitution provides: 

"The people reserve power to propose and enact 
or reject laws and amendments to the constitution 
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by the initiative, Independent of the general 
assembly, and also reserve power to approve 
or reject by referendum any act of the general 
assembly, except as hereinafter provided." 

The limitations on the power of initiative are contained in 
Article III, Section 51. There it is provided that: 

"The initiative shall not be used for the ap¬ 
propriation of money other than of new reve¬ 
nues created and provided for thereby, or for 
any other purpose prohibited by this consti¬ 
tution. ..." 

Nowhere does the Constitution specifically prohibit the sub¬ 
mission of the question by initiative of whether or not a law is 
to be enacted requiring an election on the question of holding a 
constitutional convention. Examination reveals that the Constitu¬ 
tional Debates of the 19^5 Constitutional Convention are silent on 
the question of whether the phrase "the general assembly by law" 
found in Article XII, Section 3(a), relating to a constitutional 
convention was intended to limit such a law to a law passed by the 
general assembly as opposed to a law enacted by initiative. 

In the case of State ex rel. Lashly v. Becker , 235 S.W. 1017 
(Mo. banc 1921), the court observed with respect to the constitu¬ 
tional amendment to the 1875 Constitution granting the people the 
power to initiate legislation: 

"This amendment authorizes the people to 
initiate laws, yet no court would hold that 
they could initiate a valid law, if such law 
was opposed to any reservation of power, or 
restriction of legislative power, contained 
in the Constitution at the adoption of the 
amendment. See the Oregon cases supra, both 
of which were before we adopted our amendment. 

The framers of the amendment had no such in¬ 
tent, and their intent must clearly appear 
from the documents. If they initiated and 
voted a law lending the state's credit 'to 
any person, association or corporation,' we 
would have to hold such law void, as violative 
of section ^5 of article 4. So throughout the 
restrictions upon legislative power or author¬ 
ity. The sole idea was to centralize legisla¬ 
tive authority or power in a given and single 
forum, so that the referendum and initiative 
rights of the people would be preserved. They 
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did not intend, nor do thoughtful people think, 
that they intended to utterly destroy the res¬ 
ervations and restrictions of the document that 
they were amending. As said, their purpose was 
to center all legislative power or authority 
(as we have defined it supra) in one single 
legislative forum, so that they could invoke 
either the referendum or the initiative. That 
forum they made the General Assembly. ..." 

235 S.W. at 1021-1022 

Article IV, Section 5 of the 1875 Constitution prohibiting the grant 
of public credit to private individuals, as well as the successor 
provision in the present Constitution, Article III, Section 39» begin 
respectively, "The general assembly shall have no power" and "The 
general assembly shall not." Neither provision expressly prohibits 
such laws by initiative. However, from the quoted language from the 
Lashly case above, it is apparent that the restriction in those pro¬ 
visions applies eoually to the power of initiative as it does to 
the power of the general assembly. 

Similarly, the Supreme Court in State ex rel. Gordon v. Becker , 
^9 S.W.2d 1^6 (Mo. banc 1932) indicated that the people had author¬ 
ity to enact legislative districts by initiative although the Con¬ 
stitution placed this duty in the general assembly. 

We believe those two cases taken together indicate that the 
people's power to enact legislation by initiative, except when re¬ 
stricted by the express provisions of Article III, Section 51, is 
as broad as the general assembly's power to enact laws. Therefore, 
we do not read the language in Article XII, Section 3(a) providing 
"the general assembly by law" as precluding such a law from being 
enacted by initiative. 


CONCLUSION 

We are of the opinion that a law calling for an election on 
the question of whether or not to hold a constitutional convention 
may be enacted by initiative. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Charles A. Blackmar. 

Yours very truly, 

JOHN C. DANPORTH 

Attorney General 
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SCHOOLS: The board of education of a 

TEACHERS: school district has authority 

PUBLIC SCHOOL RETIREMENT SYSTEM: under the provisions of sub¬ 

section 1 of Section 168.106, 

RSMo 1969 and Section 171.011, RSMo 1969 , to adopt a regulation 
requiring a permanent teacher to retire at sixty-five years of 
age. 


OPINION NO. 23 


March 13, 1973 


Honorable Mark A. Youngdahl 
State Representative, District 9 
Room ^12 State Capitol Building 
Jefferson City, Missouri 65101 


Dear Representative Youngdahl: 

This is to acknowledge receipt of your request for an 
official opinion of this office which reads as follows: 

"V.A.M.S. §169.060(1) provides as follows: 

'A member who is 70 years of age or more 
one year after the date the retirement sys¬ 
tem becomes operative shall be retired as of 
that date and shall be entitled to benefits, 
as provided in §§169.010 to 169.130, on the 
basis of his creditable service. Thereafter, 
a member shall be retired automatically on 
the first day of July next following the 
school year in which he reaches the age of 
70 years, and shall thereupon be entitled to 
benefits, as provided in §§ 169.010 to 169.130, 
on the basis of his creditable service, if 
his creditable service is 5 years or more.' 

"The question which is being presented for 
an official opinion is as follows: (a) 

May the School District of St. Joseph, Mis¬ 
souri, an urban school district, provide 
under the rules and regulations of the 
Board of Education that a teacher must man- 
datorily retire at the age of 65 years in 
light of the above statute?" 
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You further indicate as follows: 

"Through the years, the Board of Education 
of the School District of St. Joseph, Mis¬ 
souri, an urban school district, has formu¬ 
lated rules and regulations which are bind¬ 
ing upon the teachers of said district and 
which are made a part of the contract be¬ 
tween the teacher and the School District 
of St. Joseph, Missouri. The Board of Edu¬ 
cation of the School District of St. Joseph, 

Missouri, is desiring to formulate a rule 
and regulation making retirement of teachers 
mandatory upon reaching the age of 65 years. 

The question has arisen as to whether or not 
V.A.M.S. §169.060 impliedly gives a teacher 
a right to teach until reaching the age of 
70 years before facing mandatory retirement, 
assuming said teacher meets all other quali¬ 
fications as called for by the statutes. In 
other words does V.A.M.S. §169.060 give a 
teacher a qualified right to teach until he 
reaches the age of 70, which right cannot be 
changed by mere rule and regulation by the 
Board of Education." 

In rendering this opinion, the assumption is made that you 
are referring to a permanent teacher as that term is defined in 
subsection 4 of Section 16^.10^, RSMo 1969, of the Teacher Ten¬ 
ure Act. In addition, the assumption is made that the St. Joseph 
School District is a school district included within the provi¬ 
sions of Section 169.020, RSMo 1969, relating to the Public 
School Retirement System of Missouri. 

Generally, the Public School Retirement System of Missouri 
is provided for by Sections 169.010 through 169.130, RSMo 1969. 

In this regard Section 169.050, RSMo 1969, provides in part as 
follows: 


"... all employees as herein defined of 
districts included in the retirement system 
thereby created shall be members of the sys ¬ 
tem by virtue of their employment. 1 ’ 

(Emphasis ours) 

"Employee" is defined by subsection 5 of Section 169.010, 
RSMo 1969, as synonymous with the term "teacher". Therefore, 
teachers are members of the retirement system as a result of 
their employment. Subsection 1 of Section 169.060 provides for 
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compulsory retirement of a member as of July 1 next following 
the attainment of age seventy. 

With respect to the authority of school districts to make 
rules and regulations. Section 171.011, RSMo 1969* provides as 
follows : 

"The school board of each school district 
in the state may make all needful rules and 
regulations for the organization, grading 
and government in the school district. The 
rules shall take effect when a copy of the 
rules, duly signed by order of the board, 
is deposited with the district clerk. The 
district clerk shall transmit forthwith a 
copy of the rules to the teachers employed 
in the schools. The rules may be amended 
or repealed in like manner." 

Generally the power of a board of education of a school dis¬ 
trict to make rules and regulations is subject to the limitation 
that no such rule or regulation may conflict with or contravene 
any statute or constitution, and that a board may not restrict 
or diminish or enlarge -its own powers or jurisdiction. 78 C.J.S. 
Schools and School Districts , Section 121, page 908. It was also 
pointed out in Magenhe l m v. Board of Education of the School Dis ¬ 
trict of Rlvervlew Gardens , 3^7 S.W.2d 409 (St.L.Ct.App. 1961), 
that the legislature has delegated to school boards the power to 
exercise their Judgment and discretion in matters affecting school 
management, including the employment of teachers, and a court will 
not interfere unless the board exercises such power in an unreason¬ 
able, arbitrary, capricious or unlawful manner. 

In connection with the above, Section 168.106, RSMo 1969> 
of the Teacher Tenure Act, provides in part as follows: 

"The contract between a school district and 
a permanent teacher shall be known as an 
indefinite contract and shall continue in 
effect for an indefinite period, subject 
only to: 

(1) Compulsory or optional retirement 
when the teacher reaches the age of retire¬ 
ment provided by law, or regulation estab ¬ 
lished by the local board of education ;" 

(Emphasis ours) 

Thus, under the above statute, a permanent teacher's contract 
continues indefinitely except for certain exceptions, one of which 
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being compulsory or optional retirement provided by law, or 
regulation established by the local board of education. There¬ 
fore, it is our view that under the provisions of subsection 1 
of Section 168.106 and Section 171.011, a board of education of 
a school district would have authority to adopt a regulation 
requiring a permanent teacher to retire at sixty-five years of 
age. 


CONCLUSION 

It is the opinion of this office that the board of educa¬ 
tion of a school district has authority under the provisions of 
subsection 1 of Section 168.106, RSMo 1969 and Section 171.011, 
RSMo 1969, to adopt a regulation requiring a permanent teacher 
to retire at sixty-five years of age. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, B. J. Jones. 


Very truly yours 



JOHN C. DANFORTH 
Attorney General 
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CONSTITUTIONAL LAW: 

MOTOR VEHICLES: 

DRIVER'S LICENSE: 

to a photograph, when that 
beliefs. 


The issuance of a motor vehicle 
operator's license may not be re¬ 
fused to a person solely on the 
ground that he refuses to submit 
refusal is based solely upon religious 


OPINION NO. 25 


January 4, 1973 

Honorable Morris G. Westfall 
Representative - 140th District 
Highway 32 

Halfway, Missouri 65663 

Dear Representative Westfall: 

This opinion is in response to your request for an of¬ 
ficial opinion of the Attorney General upon the following 
question: 



"May the Department of Revenue refuse to 
issue a motor vehicle operator's license 
to a person whose religious beliefs pre¬ 
clude his submission to the taking of a 
photograph of the licensee as required 
by Sec. 302.181 , RSMo, but who otherwise 
satisfies all requirements for the issu¬ 
ance or renewal of a motor vehicle oper¬ 
ator's license." 

Section 302.181, RSMo 1969, as amended. Laws, 1971, page 
, House Bill No. 365, Section 1, which became effective 
July 1, 1972, provides, in part, as follows: 

"1. The chauffeur's license and motor 
vehicle operator's license issued under 
the provisions of this chapter shall be 
in such form as the director shall pre¬ 
scribe but the license shall be a card 
made of plastic or other comparable 
material. All licenses shall bear the 
licensee's social security or tax ident¬ 
ifying number, if the licensee has one, 
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and if not, then a number assigned to 
the licensee by the director, the expir¬ 
ation date of the license, the name, 
date of birth, residence address, and a 
brief description and colored photograph 
of the licensee , and either a facsimile 
of the signature of the licensee or a 
space upon which the licensee shall write 
his usual signature with pen and ink im¬ 
mediately upon receipt of the license. 

No license shall be valid until it has 
been so signed by the licensee. . . . 

"2. All film involved in the production 
of photographs for chauffeur's license 
and motor vehicle operator's license shall 
become the property of the department of 
revenue. 


* * * 

"4. The department of revenue may issue a 
temporary license without the photograph 
to out-of-state applicants, members of the 
armed forces, and in those situations where 
for any other reason the department finds 
it necessary; provided, however, where such 
temporary license is issued it shall be 
valid only until the applicant shall have 
had time to appear and have his picture 
taken and a license with his photograph is¬ 
sued." (Emphasis added). 

You state that your request for the opinion is made so 
as to determine whether the state may constitutionally require 
all applicants for a license to submit to a photograph and, if 
the state may so constitutionally require their submission, 
that you would then anticipate introducing legislation at the 
Seventy-Seventh General Assembly, State of Missouri, to pro¬ 
vide certain specific exemptions. In your request, you stated 
the facts in the following manner: 

"Pursuant to Section 302.181, to obtain a 
motor vehicle operator's license, all 
licensees are required to have their photo¬ 
graph taken. A settlement of Amish Menno- 
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nites in the Polk and Dallas County areas 
believe that it is contrary to God's will 
for them to have their picture taken. They 
base their belief on the following scripture: 

"Thou shalt not make unto thee any 
graven image or any likeness of 

anything that is in heaven above 
or that is in the earth beneath or 
that is in the water under the 
earth. Exodus 20:4 

"Thus, unless some exception is made on re¬ 
ligious grounds, it will not be possible 
for this group to legally operate their 
automobiles." 

In answering your inquiry, we have been guided principally 
by two opinions of the Supreme Court of United States. The 
first, Sherbert v. Verner , 374 U.S. 398, 10 L.Ed.2d 965, 83 
S.Ct. 17 9 0 (1963) , held that a Seventh-Day Adventist who was dis¬ 
charged by her employer for refusal to work on Saturday, which 
was the Sabbath Day of her faith, and was subsequently refused 
unemployment compensation by the state employment security com¬ 
mission because of her refusal to work on Saturdays, constituted 
an impermissible restriction upon the free exercise of her reli¬ 
gion. The second case, Wisconsin v. Yoder , 406 U.S. 205, 32 
L.Ed.2d 15, 92 S.Ct. 1526 (197 2) , reversed the conviction of 
members of the Old Order Amish Religion and the Conservative 
Amish Mcnnonite Church, for violation of Wisconsin's compulsory 
school attendance law which required a child's school attendance 
until age sixteen. The defendants had declined to send their 
children to public or private school after completion of the 
eighth grade. The Supreme Court held that the application of 
the compulsory school attendance law violated their rights under 
the free exercise clause of the First Amendment, and that the 
state's interest in universal education was not sufficient to 
override the protections afforded to the defendants under the 
free exercise clause of the First Amendment. 

The first inquiry is whether the religious belief or prac¬ 
tice here asserted is sufficient to qualify as a religious be¬ 
lief or practice entitled to constitutional protection. Certain 
principles have been articulated by which such a determination 
should be made: 
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"We come then to the quality of the claims 
of the respondents concerning the alleged 
encroachment of Wisconsin's compulsory 
school attendance statute on their rights 
and the rights of their children to the 
free exercise of the religious beliefs 
they and their forebears have adhered to 
for almost three centuries. In evaluating 
those claims we must be careful to deter¬ 
mine whether the Amish religious faith and 
their mode of life are, as they claim, in¬ 
separable and interdependent. A way of 
life, however virtuous and admirable, may 
not be interposed as a barrier to reason¬ 
able state regulation of education if it 
is based on purely secular considerations; 
to have the protection of the Religion 
Clauses, the claims must be rooted in reli¬ 
gious belief. Although a determination of 
what is a 'religious' belief or practice 
entitled to constitutional protection may 
present a most delicate question, the very 
concept of ordered liberty precludes allow¬ 
ing every person to make his own standards 
on matters of conduct in which society as 
a whole has important interests. Thus, if 
the Amish asserted their claims because of 
their subjective evaluation and rejection 
of the contemporary secular values accepted 
by the majority, much as Thoreau rejected 
the social values of his time and isolated 
himself at Walden Pond, their claim would 
not rest on a religious basis. Thoreau's 
choice was philosophical and personal 
rather than religious, and such belief does 
not rise to the demands of the Religion 
Clause." Wisconsin v. Yoder, 32 L.Ed.2d 15, 

25. 

For the purpose of this opinion, we assume that the religious 
belief here asserted is sufficient to qualify as a religious 
belief or practice entitled to constitutional protection. 

Here, the state regulation is clearly within its power to 
promote the health, safety and general welfare, however, even 
so, there are areas of conduct which are within the protection 
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of the First Amendment to the Constitution of the United States 
of America. 

"Wisconsin concedes that under the Religion 
Clauses religious beliefs are absolutely 
free from the State's control, but it argues 
that 'actions,' even though religiously 
grounded, are outside the protection of the 
First Amendment. But our decisions have re¬ 
jected the idea that religiously grounded 
conduct is always outside the protection of 
the Free Exercise Clause. It is true that 
activities of individuals, even when relig¬ 
iously based, are often subject to regula¬ 
tion by the States in the exercise of their 
undoubted power to promote the health, safety, 
and general welfare, or the Federal Govern¬ 
ment in the exercise of its delegated powers. 

See, e.g., Gillette v United States, 401 US 
437, 28 L Ed 2d 168, 91 S Ct 828 (1971); 

Braunfeld v Brown, 366 US 599, 6 L Ed 2d 
563, 81 S Ct 1144 (1961); Prince v Massa¬ 
chusetts, 321 US 158, 88 L Ed 645, 64 S Ct 
438 (1944); Reynolds v United States, 98 US 
145, 25 L Ed 244 (1878). But to agree that 
religiously grounded conduct must often be 
subject to the broad police power of the 
State is not to deny that there are areas 
of conduct protected by the Free Exercise 
Clause of the First Amendment and thus be¬ 
yond the power of the State to control, even 
under regulations of general applicability. 

E.g., Sherbert v Verner, 374 US 398, 10 L 
Ed 2d 965, 83 S Ct 1790 (1963); Murdock v 
Pennsylvania, 319 US 105, 87 L Ed 1292, 63 
S Ct 870, 146 ALR 81 (1943); Cantwell v 
Connecticut, 310 US 296, 303-304, 84 L Ed 
1213, 1217, 1218, 60 S Ct 900, 128 ALR 1352 
(1940). This case, therefore, does not be¬ 
come easier because respondents were convicted 
for their 'actions' in refusing to send their 
children to the public high school; in this 
context belief and action cannot be neatly 
confined in logic-tight compartments. Cf. 

Lemon v Kurtzman, 403 US 602, 612, 29 L Ed 
2d 745, 755, 91 S Ct 2105 (1971)." Wisconsin 
v. Yoder , 32 L.Ed.2d 15, 27-28. 
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The statutory requirement, while neutral on its face, may 
still be violative of First Amendment freedoms. 

"Nor can this case be disposed of on the 
grounds that Wisconsin's requirement for 
school attendance to age 10 applies uni¬ 
formly to all citizens of the State and 
does not, on its race, uiscriminate against 
religions or a particular religion, or that 
it is motivated by legitimate secular con¬ 
cerns. A regulation neutral on its face 
may, in its application, nonetheless offend 
the constitutional requirement for govern¬ 
mental neutrality if it unduly burdens the 
free exercise of religion. Sherbert v 
Verner; cf. Walz v Tax Comm., 597 US 664, 

25 L Ed 2d 697, 90 S Ct 1409 (1970). The 
Court must not ignore the danger that an 
exception from a general obligation of 
citizenship on religious grounds may run 
afoul of the Establishment Clause, but 
that danger cannot be allowed to prevent 
any exception no matter how vital it may 
be to the protection of values promoted 
by the right of free exercise. . . ." 

Wisconsin v. Yoder , 32 L.Ed.2d 15, 28. 

Thus, for the requirement to stand, "it must appear, either 
that the State does not deny the free exercise of religious be¬ 
lief by its requirement, or that there is a state interest of 
sufficient magnitude to override the interest claiming protec¬ 
tion under the Free Exercise Clause." Wisconsin v. Yoder, 32 
L.Ed.2d 15, 24. 

9 * 

Does the state requirement of submission to a photograph in 
order to obtain a motor vehicle operator's license impose a bur¬ 
den upon the free exercise of religious belief under these facts? 
Application of principles by which such a determination should ' 
be made as set forth in Sherbert v. Verner , supra , compel the 
conclusion that such requirement does impose such a burden. As 
stated by Mr. Justice Brennan. 

"We turn first to the question whether the 
disqualification for benefits imposes any 
burden on the free exercise of appellant's 
religion. We think it is clear that it does. 
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In a sense the consequences of such a dis¬ 
qualification to religious principles and 
practices may be only an indirect result 
of welfare legislation within the State's 
general competence to enact; it is true that 
no criminal sanctions directly compel appel¬ 
lant to work a six-day week. But this is 
only the beginning, not the end, of our in¬ 
quiry. For '[i]f the purpose or effect of a 
law is to impede the observance of one or all 
religions or is to discriminate invidiously 
between religions, that law is constitution¬ 
ally invalid even though the burden may be 
characterized as being only indirect.' Braun- 
feld v Brown, supra (366 US at 607). Here 
not only is it apparent that appellant's de¬ 
clared ineligibility for benefits derives 
solely from the practice of her religion, 
but the pressure upon her to forgo that 
practice is unmistakable. The ruling forces 
her to choose between following the precepts 
of her religion and forfeiting benefits, on 
the one hand, and abandoning one of the pre¬ 
cepts of her religion in order to accept 
work, on the other hand. Governmental imposi¬ 
tion of such a choice puts the same kind of 
burden upon the free exercise of religion as 
would a fine imposed against appellant for 
her Saturday worship." Sherbert v. Verner, 

10 L.Ed.2d 970-971. 

It is clear that a motor vehicle operator's license, its 
issuance and retention, involves sufficiently important interest 
of the licensees, that such issuance or suspension, must satisfy 
relevant constitutional limitations. Bell v. Burson , 402 U.S. 

535, 29 L.Ed.2d 90, 91 S.Ct. 1586 (1971). It is unimportant 
whether the license is considered to be a "right," "entitlement," 
or "privilege." Sherbert v. Verner , supra ; Bell v. Burson , supra . 

We conclude, as did the Supreme Court of the United States 

that: 


"The door of the Free Exercise Clause stands 
tightly closed against any governmental reg¬ 
ulation of religious beliefs as such, Cant¬ 
well v Connecticut, 3l0 iJS 296, 303, 84 L ed 
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1213, 1217, 60 S Ct 900 128 ALR 1352. Govern¬ 
ment may neither compel affirmation of a re¬ 
pugnant belief, Torcaso v Watkins, 367 US 
488, 6 L ed 2d 982, 81 S Ct 1680; nor penal¬ 
ize or discriminate against individuals or 
groups because they hold religious views 
abhorrent to the authorities, Fowler v. Rhode 
Island, 345 US 67, 97 L ed 829, 73 S Ct 526; 

... On the other hand, the Court has re¬ 
jected challenges under the Free Exercise 
Clause to governmental regulation of certain 
overt acts prompted by religious beliefs or 
principles, for 'even when the action is in 
accord with one's religious convictions, [it] 
is not totally free from legislative restric¬ 
tions.' Braunfeld v. Brown, 366 US 599, 603, 

6 L ed 2d 563, 566, 81 S Ct 1144. The con¬ 
duct or actions so regulated have invariably 
posed some substantial threat to public safety, 
peace or order. See, e.g., Reynolds v. United 
States, 98 US 145, 25 L ed 244; Jacobson v. 
Massachusetts, 197 US 11, 49 L ed 643, 25 S Ct 
358; Prince v Massachusetts, 321 US 158, 88 
L ed 645, 64 S Ct 438; Cleveland v United 
States, 329 US 14, 91 L ed 12, 67 S Ct 13." 

Sherbert v. Verner, 374 U.S. 398, 402-403, 10 
L.Ed. 2d 96'5T 059^70, 83 S.Ct. 1790 (1963). 

The religious conduct here asserted on religious principles 
does not pose a substantial threat to public safety, peace or 
order. 

The second inquiry is whether an incidential burden on the 
free exercise of religion may be justified by compelling state 
interest in the regulation of a subject within the state's con¬ 
stitutional power to regulate. The test to be applied has been 
stated in the following manner: 

". . . It is basic that no showing merely of 
a rational relationship to some colorable 
state interest would suffice; in this highly 
sensitive constitutional area, '[o]nly the 
gravest abuses, endangering paramount inter¬ 
ests, give occasion for permissible limita¬ 
tion,' . . ." Sherbert v. Verner, 374 U.S. 

398, 406. 
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Clearly, such requirement, i.e., submission to a photograph 
relates not at all to a person's qualification or responsibility 
as a holder of a motor vehicle operator's license. We think it 
is abundantly clear that prior decisions of the Supreme Court of 
the United States would find that the state interest here in¬ 
volved was insufficient to support the burden imposed upon the 
free exercise of religion. Sherbert v. Verner , supra ; State of 
Wisconsin v. Yoder, 406 U.S. 205, 32 L.Ed.2d 15, 92 S.CF! 1526 
(1972) . 


CONCLUSION 


Therefore, for the foregoing reasons, we conclude that the 
issuance of a motor vehicle operator's license may not be re¬ 
fused to a person solely on the ground that he refuses to sub¬ 
mit to a photograph, when that refusal is based solely upon re¬ 
ligious beliefs. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Gene E. Voigts. 


Very truly yours 



JOHN C. DANFORTII 
Attorney General 
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CIRCUIT CLERK: If a rule of the circuit court 

FEES: requires a deposit to secure a fee 

COSTS: of the circuit clerk in civil cases 

specified in Section 483.540 (H.C.S 
S.B. No. 496, 76 th General Assembly, Second Regular Session) and 
the charge has accrued, fifty percent of the clerk's fee must be 
paid to the director of revenue each month and fifty percent to 
the county. If a rule of the court does not expressly allocate 
the deposit, the distribution of the clerk's fees is to be made 
after the liability for costs has been established and the costs 
collected in whole or in part. If, when liability has been estab 
lished, accrued costs cannot be collected in full, charges not 
having any statutory priority or not allocated under court rule 
should be prorated. 


OPINION NO. 26 


January 24, 1973 


Honorable Thomas I. Osborne 
Prosecuting Attorney 
Audrain County 
Mexico, Missouri 65265 

Dear Mr. Osborne: 

This opinion is in response to your request in which you 
ask whether the fifty percent of the fees of the circuit court 
clerk in civil cases which are required to be paid to the di¬ 
rector of revenue under the provisions of new Section 483.541 
(H.C.S.S.B. No. 496, 76th General Assembly, Second Regular Ses¬ 
sion) are to be taken from the cost deposit before the cause 
is tried or at the termination of the case when the liability 
for costs is determined. 

Section 483.541, provides: 

"1. It shall be the duty of the clerk of all 
circuit courts and courts of common pleas of 
this state with the approval of the Judge of 
the court to charge, on behalf of the state, 
fifty percent of every fee that accrues in 
his office by reason of sections 483.530 and 
483.540, and to receive the same, and at the 
end of each month pay over to the director 
of revenue all such money collected by him 
as such fees, taking two receipts therefor, 
one of which he shall immediately file with 
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the state treasurer, and shall at the end of 
each month make out an Itemized and accurate 
list verified by affidavit of all fees col¬ 
lected by him, giving the name of the person 
or persons paying the same, and turn over the 
report to the director of revenue. 

"2. On or before the thirty-first day of 
January of each year the circuit clerk shall 
file a verified report with the county trea¬ 
surer or treasurer of the city of St. Louis, 
as the case may be, and with the director of 
revenue, showing all fees due and unpaid in 
his office in cases where the liability there¬ 
of has finally been established during the 
preceding year, showing the name of the per¬ 
son or persons owing same, and stating that 
he has been unable, after the exercise of 
diligence, to collect the same. The prose¬ 
cuting attorney of the county or of the city 
of St. Louis shall collect such unpaid fees 
and shall deposit them with the circuit clerk, 
who will receipt him therefor, and the clerk 
shall forward the funds to the proper author¬ 
ity as is provided by law. 

"3. All circuit court fees received by the 
director of revenue shall be deposited by 
him with the state treasurer in the 'Court 
Judicial Fund' which is hereby created; pro¬ 
vided, that the treasurer shall deposit all 
moneys in excess of two hundred fifty thou¬ 
sand dollars in general revenue. The money 
in the court judicial fund shall be used for 
no other purpose than for the payment of 
salaries of the supreme court, districts of 
the court of appeals, and circuit judges and 
commissioners; provided, however, that such 
salaries shall be paid from the general reve¬ 
nue fund of the state whenever the balance in 
the court Judicial fund or the appropriation 
from such fund is insufficient to pay the 
salaries." 

The fees to which you refer are those under Section 483.540, 
which was enacted concurrently with the above section and which 
provides: 


"1. The clerks of the circuit courts and of 
the courts of common pleas, shall charge and 
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collect in all civil proceedings the follow¬ 
ing fees to aid in defraying the expenses of 
Judicial administration: 


Each civil case instituted in that 

court.$25.00 

Each additional summons issued for 

additional defendants. 1.00 

Each alias summons issued. 1.00 

Each pluralis summons issued .... 1.00 

Each third party defendant issued. . 1.00 

Each appeal from municipal courts. . 20.00 

Each appeal from magistrate courts . 20.00" 


We also understand that some circuit courts acting in contem¬ 
plation of the increased fees under Section 483-540 have raised 
the amount required for filing fees to secure adequate security 
for the payment of the increased fees and that such cost deposits 
vary considerably. 

We find no express statutory authority for the deposit of a 
fixed amount of costs by general rule of court on the court's 
initiative. Costs in civil cases are usually secured in the man¬ 
ner and under the provisions of Chapter 514, RSMo and Supreme 
Court Rules 77.01, et seq., which contain no such express autho¬ 
rization for the circuit courts to provide for such fixed deposits 
by rule. We know of no express Supreme Court Rule fixing such 
cost deposits or authorizing the lower courts to fix such cost 
deposits under Section 4 of Article V respecting the courts super¬ 
visory jurisdiction over inferior courts. We presume however, 
without passing on the question of the circuit court's authority 
to make such rules that the circuit courts believe their author¬ 
ity is based on the provisions of Supreme Court Rule 50.01 which 
provides : 


"Courts of Appeals and trial courts may make 
rules governing the administration of Judicial 
business if the rules are not contrary to the 
rules of the Supreme Court, to the Constitu¬ 
tion or to statutory law in force." 

We have not been advised as to whether or not the circuit 
court rules with respect to such deposits require that the deposit 
be allocated for a particular purpose or purposes. It is common 
knowledge that certain statutes, for example Sections 514.440, 

RSMo et seq., authorize the judges of the circuit courts, by rule 
of court, to require a deposit for law library fees and it follows 
that such deposits must be collected and handled in accordance 
with the particular provisions involved. 
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Section 483.541, of course, literally applies only to Sec¬ 
tions 483.530 (clerks’ criminal costs, not applicable to this 
question) and 483.540 (clerks’ civil costs, as quoted above). 
Clearly there are other costs involved in civil litigation which 
are not within such sections and not subject to the provisions 
of Section 483.541, such as court reporters' fees, sheriffs’ fees, 
witnesses and jury fees and the like. 

We previously held in our Opinion No. 420, dated November 24, 
1971 to Paden, copy enclosed, that the clerk of the circuit court 
has authority to pay the costs of such an action out of a deposit 
made by the plaintiff even though the costs were taxed against 
the defendant and recognized that such deposits were simply secur¬ 
ity for costs incurred and that the plaintiff in such a case must 
look to defendant against whom costs were taxed for recovery. 

Thus this office, and in our view the courts, have looked on such 
deposits as security. 

It is our view that if the rule of the circuit court requires 
a deposit to secure a fee specified in Section 483.540, such as 
the twenty-five dollar fee for each case instituted or any of the 
enumerated fees or charges, the court by its rule has expressly 
allocated such funds deposited to the particular charge or charges 
required to be made by the clerk and payment must be made at the 
end of each month to the director of revenue as provided in Sec¬ 
tion 483.541 after the service has been rendered or the charge 
accrued. If the rule does not expressly allocate the funds re¬ 
quired to be deposited to any particular charge or charges re¬ 
quired to be made by the clerk under Section 483-540, it is our 
view that the distribution is to be made by the clerk as provided 
in Section 483-541 at the conclusion of the case when the liabil¬ 
ity for costs has been finally established and the fees which are 
earned and accrued have been collected in whole or in part. 

Finally, the next logical question is whether the clerk 
should prorate the deposit and the amount collected according to 
allowable costs when the liability for costs has been established 
and the total amount of the costs exceeds the cost deposit and 
the amount collected. We believe that this question is answered 
by our Opinion No. 82, dated May 22, 1939 to Short, which we 
quote in part as follows: 

"In your next question you ask whether a 
clerk when he cannot collect the full amount 
of costs should pro rate the amount he does 
have on hand with all of the parties entitled 
to fees. It is our opinion that the clerk 
should pro rate such funds among all parties 
entitled to fees, including yourself, the 
sheriff, witnesses and Jurors. There is no 
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statute in this state which gives any of these 
persons a prior claim to any of the deposits 
on hand or amounts collected for the payment 
of costs. None of the appellate courts, as 
far as we have been able to determine have 
ever passed on this question, but since the 
law does not give any prior claim to any of 
such parties, it is only equitable and fair 
that the same should be pro rated." 

It remains our view that such costs, with the exception of 
cost deposits expressly allocated by court rule, should be pro¬ 
rated if necessary in the absence of any statute establishing 
priorities. Obviously if costs are prorated, the director of 
revenue and the county are each entitled to fifty percent of the 
prorated costs coming under Section 483.540. 

CONCLUSION 

# 

It Is the opinion of this office with respect to court 
costs that: 

If a rule of the circuit court requires a deposit to secure 
a fee of the circuit clerk in civil cases specified In Section 
483.540 (H.C.S.S.B. No. 496, 76th General Assembly, Second Regu¬ 
lar Session) and the charge has accrued, fifty percent of the 
clerk’s fee must be paid to the director of revenue each month 
and fifty percent to the county. If a rule of the court does 
not expressly allocate the deposit, the distribution of the 
clerk's fees is to be made after the liability for costs has been 
established and the costs collected in whole or in part. 

If, when liability has been established, accrued costs can¬ 
not be collected in full, charges not having any statutory prior¬ 
ity or not allocated under court rule should be prorated. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 



JOHN C. DANFORTH 
Attorney General 


Enclosure: Op. Ltr. No. 420 
11/24/71, Paden 


- 5 - 



A child under the custody of the 
State Board of Training Schools 
who has been placed in his own 
home, a relative's home, a foster 
home or a group home is entitled 
to attend the public school dis¬ 
trict in which such home is lo¬ 
cated without payment of tuition. 


OPINION NO. 27 


March 9, 1973 


Mr. Frederick 0. McDaniel 
Acting Director 
Missouri State Board of 
Training Schools 
Post Office Box W 
Jefferson City, Missouri 65101 

Dear Mr. McDaniel: 

This is in response to your opinion request wherein you ask 
the following questions: 

"The Missouri State Board of Training Schools 
is inquiring as to the propriety of the claim 
for tuition under the following circumstances. 

a) A child is institutionalized and thereafter 
released on community placement to his parents 
or family. He attends public school while on 
community placement and makes satisfactory ad¬ 
justment and is discharged, can a proper claim 
for tuition be made for the time the youth at¬ 
tends public school nrior to his discharge from 
supervision? 

b) A child is institutionalized but is returned 
on community placement to a relative in a com¬ 
munity different from his original home and at¬ 
tends public school and is ultimately discharged 
from supervision of the Board of Training Schools, 
can the school district make a proper claim for 
tuition for the time the youth attends public 
school prior to the time he is discharged from 
supervision? 



SCHOOLS: 

TUITION: 

JUVENILES: 

BOARD OF TRAINING SCHOOLS: 



Mr. Frederick 0. McDaniel 


c) A child is institutionalized and given com¬ 
munity placement in a foster home, he then at¬ 
tends public school and is ultimately discharged, 
can the school district make a proper claim for 
tuition for the time the youth attends school 
prior to the time of his discharge from super¬ 
vision? 

d) A child is institutionalized and is ulti¬ 
mately given community placement in a Group 
Home and attends public school and at some 
point is discharged from supervision, can the 
school district make a proper claim for tui¬ 
tion for the time the youth attends the pub¬ 
lic school prior to the time he is discharged 
from supervision? 

e) A child is not institutionalized but is 
immediately placed on community placement with 
a relative in a community other than that from 
which he came and is supervised by the Place¬ 
ment Division in that community. He attends 
public school and is ultimately discharged from 
supervision. Can a school district make a proper 
claim for tuition for the period of time that 
the child attends school prior to the time he 

is discharged? 

f) A child is not institutionalized but is re¬ 
leased on community placement to a foster home 
where he attends public school and is ultimately 
discharged. Can the school district make a 
proper claim for tuition during the time the 
child attends public school prior to his dis¬ 
charge from supervision? 

g) A child is not institutionalized but is re¬ 
leased on community placement to a Group Home, 
he attends public school and is ultimately dis¬ 
charged, can the school district make a proper 
claim for tuition for the time that the child 
attends school from the Group Home prior to his 
discharge from supervision? 

h) In the event a school district can make a 
proper claim for tuition in any of the above 
styled incidents is it the obligation of the 
Board of Training Schools to pay the tuition 
required or is the tuition to be paid by the 
home school district of the child or from some 
other source and if so what is the source?” 
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By way of further explanation you also state: 

"A Group Home is staffed and managed by the 
State Board of Training Schools. The Group 
Home shall have an appointed administrative 
head. This individual is a professional case¬ 
worker. The remainder of the staff includes 
two full time house parents, one part time 
houseparent, and one full time cook. There 
are no education services provided as a part 
of the Group Home Program. The unit shall 
provide dormitory and food services and staff 
supervision shall be on a 24 hour basis. A 
primary consideration in the foster home or 
group home program is the development of com¬ 
munity resources in dealing with the rehabili¬ 
tative process of the child. In view of the 
fact that the purpose of these programs is to 
keep the child in touch with the community and 
teach him how to operate positively within 
the community it is necessary for him to at¬ 
tend local institutions. This would include 
the public school system. 

"Classification to the foster home or group 
home program shall be accomplished by the 
Board of Training School's Central Office 
after careful consideration of the social 
data and upon recommendation of the recep¬ 
tion and orientation staff at the Training 
School. Children who have a mild history of 
delinquency will be candidates for such 
programs." 

It is also our understanding that the group homes of which 
you speak are or will number approximately ten throughout the state, 
each housing approximately eight Juveniles and that such homes are 
not directly connected with the major institutions of the Board of 
Training Schools, although they are, as you have indicated, operated 
by the Board using appropriations made for such purposes. 

The questions you present must be considered in light of the 
general state policy toward free public education as set forth in 
the Constitution of Missouri, Article IX, Section 1(a), which pro¬ 
vides as follows: 

"A general diffusion of knowledge and intelli¬ 
gence being essential to the preservation of 
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the rights and liberties of the people, the 
general assembly shall establish and maintain 
free public schools for the gratuitous instruc ¬ 
tion of all persons in this state within ages 
not in excess of twenty-one years as prescribed 
by law. ...” (emphasis added) 

The Springfield Court of Appeals in State ex rel. Halbert v. 
Clymer , 1^7 S.W. 1119, 1120 (Spr.Ct.App. 1912) recognizing this 
policy as defined by the above-auoted constitutional provision 
stated: 


"The policy of this state is to educate 
and to furnish free of charge good schools for 
all children of school age, and even to com¬ 
pel the attendance of children thereto. . . . 

It is therefore the duty of the courts to lib¬ 
erally construe our statutes relating to schools, 
and in such a manner as to open, and not to 
close, the doors of the schools against the 
children of the state. ...” 

Section 219.020, RSMo, provides: 

"There is hereby created and established 
a 'State Board of Training Schools' which shall 
have charge and control of all training schools 
and industrial homes for boys and girls of this 
state, specifically: The Training School for 
Boys at Boonville; The Training School for Girls; 
together with all branches and divisions there¬ 
of; and over all institutions for correctional 
training of Juveniles which may hereafter be 
created in this state, which schools are hereby 
classified as educational institutions and re¬ 
cognized to have as their purpose the special 
correctional training, the education and the 
moral rehabilitation and guidance of juvenile 
offenders which any court of proper Jurisdic¬ 
tion may assign to such institutions. The board 
shall provide for the reception, classification, 
care, activities, correction, education and re¬ 
habilitation of all Juveniles committed by law 
to its charge or to any institution under its 
control." 

Section 219.130, RSMo, provides: 
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"It shall be the duty of the board and 
the director of training schools, and of all 
the officers and employed personnel under their 
direction, to establish such courses of academic, 
vocational and other training and guidance as 
shall be best suited to accomplish the purpose 
of correcting previous deficiencies in the proper 
training of each child committed to their charge, 
and of pointing such child toward future law- 
abiding citizenship. It shall be the duty of 
the board and the director to request the as¬ 
sistance of the state department of education, 
or any branch or division thereof, and to uti¬ 
lize such assistance in establishing and main¬ 
taining special training programs for the men¬ 
tally retarded; for manual, industrial and vo¬ 
cational schooling; and for all other educa¬ 
tional activities which the board may deem 
necessary." 

It Is our view that the legislature in enacting the above sec¬ 
tions intended to require the State Board of Training Schools to 
provide education to children confined In the training schools and 
that the above sections do not authorize the expenditure of appro¬ 
priations to the training schools for the purpose of providing edu¬ 
cation in the public schools of this state in the situations you 
present. 

Clearly, students are entitled to attend public schools in the 
district of their residence without payment of tuition. Barnard 
School District v. Matherly , Mo.App. 1^0 (K.C.Ct.App. 1900). 

And, subsection 2 of Section 167.151, RSMo, provides: 

"Orphan children, children with only one 
parent living, and children whose parents do 
not contribute to their support—if the chil¬ 
dren are between the ages of six and twenty 
years and are unable to pay tuition—may at¬ 
tend the schools of any district in the state 
in which they have a permanent or temporary 
home without paying a tuition fee." 

In passing on the provisions of the above section in determin¬ 
ing whether students qualify for a tuition free education, the courts 
have recognized a distinction between domicile and residence. State 
ex rel. Halbert v.Clymer , supra ; Blnde v. Klinger , 30 Mo.App. 285 
(St.L.Ct.App. 1888). Under these authorities and under such cir¬ 
cumstances, even though a child's domicile remains with his parents, 
his residency for school purposes Is where he actually resides with 
some exceptions not relevant here. 
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The children placed with a relative, in a foster home or in a 
group home come within the purview of subsection 2 of Section 167. 
151 because the parents of such children do not contribute to their 
support and they are children within the purview of subsection 2 
of Section 167.151. As a consequence, such children are entitled 
to attend the school in the district where the home in which they 
are placed is located regardless of their legal domicile. 

The conclusion we reach is applicable to each of the ques¬ 
tions presented. That is, whether or not a Juvenile is technically 
under the custody of the State Board of Training Schools if the 
Board has released him to his parents or relatives, or places him 
in a foster home, or gives him community placement in a group home, 
the child is entitled to a free public education. In our view, 
the question of the control of the Board over the child does not 
affect the child's right to an education under such circumstances. 

If the child is placed with his family, unquestionably he is a 
resident of the school district where his family resides. If the 
child is placed in a home in a school district other than his 
domicile and comes within the purview of subsection 2 of Section 
167.151, he is entitled to attend the schools of any district in 
the state in which he has even only a temporary home. 

Insofar as concerns the question of whether or not such a child 
comes within subsection 2 of Section 167.151, the reference in that 
subsection to "children whose parents do not contribute to their 
support" means, in our view, literally what it says. The phrase 
does not bring into question the parents ability to support the 
child but only the fact of whether or not the child Is supported 
by his parents. As we indicated, it is our view that these ju¬ 
veniles, under the liberal Clymer holding, would be considered as 
not supported by their parents. 

CONCLUSION 

It Is the opinion of this office that a child under the cus¬ 
tody of the State Board of Training Schools who has been placed 
in his own home, a relative's home, a foster home or a group home 
is entitled to attend the public school district in which such 
home is located without payment of tuition. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 

Yours very truly, 

€ 

JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 28 


Mr. Joseph Jaeger, Jr. 

Director of Parks 
State Park Board 
Post Office Box 176 
Jefferson City, Missouri 65101 

Dear Mr. Jaeger: 

You have requested my legal opinion on the following questions 

"Under Article III, Section 38 A of the Missouri 
Constitution is the Missouri State Park Board 
required to exact a charge from a private cor¬ 
poration taking sight seeing tours across por¬ 
tions of public land under the control of the 
State Park Board? 

"Assuming the Park Board must exact such a 
charge, does the activity of the private cor-, 
poration constitute the construction, estab¬ 
lishment,- or operation of public services, 
privileges, conveniences, or facilities on 
land under the control of the State Park Board 
within the meaning of Section 253.080?" 

-We are advised that Ozark Scenic Tours, Inc. has received a 
Certificate of Convenience and Necessity from the Missouri Public 
Service Commission to operate as a passenger carrying motor carrier 
using amphibious vehicles only, transporting sight-seeing parties 
on scheduled regular route tours originating and terminating in 
Branson, Missouri. The route approved by the Public Service Com¬ 
mission includes use of designated state highways, Table Rock Lake, 
and egress from the lake at the State Park Launching Ramp south of 
Table Rock Dam. The concrete boat ramo at Table Rock State Park 
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is located approximately 1,000 feet south of State Highway 165, 
with which it is connected by a park road. The Park Board does 
not charge the general public for the use of the ramp and the. 
road. It is the use of this ramp and park road by Ozark Scenic 
Tours, Inc. as a route connection to the state highway that gives 
rise to your questions. 

Section 253.080(1), RSMo, provides in part: 

"The park board may construct, establish and 
operate suitable public services, privileges, 
conveniences and facilities on any land, site 
or object under its jurisdiction and control, 
and may charge and collect reasonable fees 
for the use of the same. . . 

This statute would not in our opinion authorize the State Park 
Board to imnose a fee solely upon Ozark Scenic Tours, Inc. for the 
corporation's use of the ramp and road at Table Rock State Park In 
connection with their amphibious sight-seeing tours. We believe 
that this statutory provision refers to something other than the 
construction of public roads and facilities that are open without 
charge to all citizens who wish to use them. It seems to us vhat 
the building of a road or facility which is open to the public gen¬ 
erally without charge would also be required to be available to a 
scenic tour corporation without charge. It Is our view that the 
provisions of Section 253*080(1) are applicable to facilities for 
which there is ordinarily a charge such as cabins, food,.swimming, 
and other facilities for which a charge is made whether it be for 
corporate use or for use by private Individuals. 


Yours veryt£uly. 



Attorney General 


April 9, 1973 


OPINION LETTER NO. 29 

Answer by letter-Nowotny 


Mr. Robert Neuenschwander 
Director, Missouri Land 
Reclamation Commission 
Room B-36, Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Neuenschwander: 


FILED 


Thi 3 is in reply to your request for an official opinion of 
this office asking five questions relating to the Land Reclamation 
Act found in Sections 444 .760 through 444.786, RSMo Supp. 1971, 
concerning permits, acreage fees and bonds. 

The policy of the law i 3 declared In Section 444.762, reading 
in part as follows: 

"It Is hereby declared to be the policy of this 
state to provide, after surface mining opera¬ 
tions are completed, for the reclamation and 
conservation of land subjected to surface dis¬ 
turbance by surface mining ..." 

Thus, the purpose of the law is to reclaim land where the sur¬ 
face has been disturbed as a result of surface mining. 

"Surface mining" 13 defined as: 

"... the mining of clay, limestone, sand and 
gravel by removing the overburden lying above 
natural deposits thereof, and mining directly 
from the natural deposits thereby exposed, and 
shall Include mining of exposed natural depos¬ 
its of such miperals over which no overburden 
lies." Section 444.765(11) 
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Section ^4^.770 requires a permit before engaging in surface 
mining, reading in part as follows: 

"1. It shall be unlav/ful beginning January 1, 

1972, for any operator to engage In surface 
mining without first obtaining from the com¬ 
mission a permit to do so, in such form as Is 
hereinafter provided. 

"2. Sections 444.760 to 444.786 shall apply 
only to those surface mining and pit areas 
which are opened on or after January 1, 1972, 
or to the extended portion of pits extended 
after that date." 

"Pit" is defined as: 

"... the place where clay, limestone, sand 
and gravel are being or have been mined by 
surface mining;" Section 444.765(8) 

"Affected land," which term Is used in Section 444.772 provid¬ 
ing for the permit application, is defined as follows: 

"... the pit area or area from which over¬ 
burden shall have been removed, or upon which 
overburden has been deposited after September 23, 

1971;" Section 444.765(1) 

"Overburden" i3 defined as: 

"... all of the earth and other materials 
which lie above natural deposits of clay, 
limestone, sand and gravel; and also means 
such earth and other materials disturbed 
from their natural state In the process of 
surface mining;" Section 444.765(6) 

I 


Your first question reads: 

"1. Under HB 519, If overburden is removed 
but the actual removal of clay or limestone 
Is done several years or more after the re¬ 
moval of the overburden, when is it necessary 
to obtain a permit, pay acreage fees and file 
a bond?" 
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We assume for purposes of this question that all activity oc¬ 
curred after January 1, 1972, and that the removal of overburden is 
for the purpose of mining clay or limestone. 

The answer depends on the purpose for which the overburden was 
removed or disturbed. If a person removed what would be considered 
overburden for the purpose of then removing natural deposits of 
clay, limestone, sand or gravel, that person must obtain a permit 
before the removal of the overburden, for such person would be en¬ 
gaged in surface mining, even if the actual removal of the sought- 
after materials did not occur for several years after the operation 
began. 


II 

Your second and third questions read: 

"2. Under HB 519 > if overburden Is removed 
prior to January 1, 1972 but the actual re¬ 
moval of clay or limestone is done after Jan¬ 
uary 1, 1972 is a permit, acreage fee and bond 
required? 

"3. Under HB 519 if overburden and removal 
of clay or limestone is done prior to January 1, 

1972 and after January 1, 1972 the only activ¬ 
ity is further vertical extension of the pit 
downward, by removal of clay or limestone, is 
a permit, acreage fee and bond required?" 

Under subsection 1 of Section 444.770 a person must obtain a 
permit to engage in surface mining after January 1, 1972. Surface 
mining means the mining (or taking) of materials by removing the 
overburden lying above such materials and then taking the materials 
out, or if there is no overburden over the materials, the direct re¬ 
moval of such materials. Section 444.765(11). 

Overburden, as you recall, means earth and materials which lie 
above deposits of clay, limestone, sand and gravel, but also such 
earth and other materials disturbed from their natural state in the 
process of surface mining . Section 444.765(6). This second part 
of the definition of overburden would have no meaning unless it 
meant something other than earth and other materials which lie above 
the natural deposits of clay, limestone, sand and gravel. The only 
meaning is thus earth and other materials which may lie in layers 
between or within the natural deposits of clay, limestone, sand and 
gravel. 

This interpretation follows subsection 2 of Section 444.770 
which provides that the law only applies to those surface mining 
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and pit areas which are opened on or after January 1, 1972, or to 
the extended portion of pits extended after that date . And a pit 
is defined as the place where clay, limestone, 3and or gravel are 
being or have been removed. 

Therefore, it is our oninion, in answer to your second ques¬ 
tion, that if all earth and other materials have been removed above 
natural deposits of clay, limestone, sand or gravel prior to Jan¬ 
uary 1, 1972, and only pure deposits of clay, limestone, sand or 
gravel are thereafter being removed, with no further removal or 
disturbance of earth and other materials, then a permit is not re¬ 
quired. However, if the reverse is true then a permit is required, 
and, in answer to your third question, this is so even though there 
is only vertical extension of the pit. 

Obviously, if there is lateral extention to new, undisturbed 
ground a permit is reauired. 


Ill 

Your fourth question reads as follows: 

"4. Under HB 519, when a bond is required for 
the mining of clay or limestone, and the mining 
operation, after removal of overburden, may ex¬ 
tend over many years with a plan of reclamation 
for a future lake in the open pit, is the bond 
required until such time as mining ceases and 
a lake is formed, or may the bond be released 
prior to that time?" 

A bond is required by Section 444.772.1(1), reading in part 
as follows: 

"... The operator shall file with the commis¬ 
sion a bond payable to the state of Missouri 
with surety satisfactory to the division in 
the penal sum of five hundred dollars for each 
acre or fraction thereof of the area of land 
affected, conditioned upon the faithful per¬ 
formance of the requirements set forth in sec¬ 
tions 444.760 to 444.786 and of the rules and 
regulations of the commission. In a particu¬ 
lar instance where the circumstances are such 
as to warrant an exception, the commission, in 
its discretion, may reduce the amount of the 
bond for a particular operation to less than 
the required amount." 
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The purpose of the bond is to assure that reclamation prac¬ 
tices imposed by Section 444.774 will be performed. See Section 
444.778.1 which provides in nart: 

"... The penalty of such bond shall be five 
hundred dollars for each area or portion thereof 
of land proposed thereafter by the operator to 
be subjected to surface mining for the ensuing 
permit year. ..." 

Section 444.778 then provides, in part: 

"2. The bond or security shall remain in ef¬ 
fect until the mined acreages have been re¬ 
claimed, approved and released by the commission." 

Accordingly, it is our opinion that anytime a permit is re¬ 
quired, a bond is also required for any acreage covered by the per¬ 
mit and that bond must remain in effect and cannot be released un¬ 
til such time as all reclaiming has been completed, inspected, and 
finally released by the Commission. We do note that in any appro¬ 
priate situation the bond can be reduced. Section 444.772(1), but 
this does not mean it could be reduced to zero, since this would 
in effect amount to releasing the bond prior to completion of rec¬ 
lamation, which cannot be done. The bond must at all times be of 
a sufficient amount which will, in the judgment of the Commission, 
insure complete compliance with the Land Reclamation Act and the 
rules and regulations of the Commission. 

IV 

Your fifth question reads as follows: 

"5. Under HB 519, when a permit is obtained 
and the acreage fee is paid for the mining of 
clay or limestone on one acre, is a fee re¬ 
quired on the same acre in subsequent years 
on application for a permit renewal if: 

a. There is only vertical extension 
downward in the one-acre pit with no 
further removal of overburden; or 

b. The first year of operation only 
part of the one-acre surface is dis¬ 
turbed and in the permit renewal year 
surface disturbance will only affect 
the remainder of the same acre?" 
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An acreage fee is required as follows: 

"(1) A basic permit fee of fifty dollars plus 
seventeen dollars and fifty cents for each acre 
or fraction thereof of the area of land to be 
affected by the operation shall be paid before 
the permit reouired herein shall be issued. ..." 
Section 444.772.1(1) 

Section 444.772.4 provides in part as follows: 

"4. Where acreage for which a permit has been 
issued is being mined, and mining operations 
have not been completed thereon during the per¬ 
mit year, the permit as to such acreage may be 
renewed by applying on a permit renewal form 
furnished by the commission for an additional 
permit year and payment of a fee of fifty dol¬ 
lars. ..." 

The only acreage fee required to be paid is $17.50 per acre 
when a permit is originally applied for. 

Yours very truly, 


JOHN C. DANFORTH 
Attorney General 
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PAUPERS: 

INDIGENTS: 

COUNTY COURTS: 
ANATOMICAL BOARD: 


1. Sections 19^-120 through 19^-180, 
RSMo 1969, do not require that the 
State Anatomical Board accept the 
body of an indigent patient who 
dies in the State Chest Hospital. 

2. When the State Anatomical Board is unable or unwilling to ac¬ 
cept such body, the county court of the proper county is required 
to reimburse the State Chest Hospital for reasonable expenses in¬ 
curred in the burial of such body. 3. The proper county within 
the meaning of Section 205-630, RSMo 1969, is that county in which 
the patient dies. 


OPINION NO. 31 


March 28, 1973 


Herbert R. Domke, M.D., Director 
Missouri Division of Health 
Department of Public Health and Welfare 
Broadway State Office Building 
Jefferson City, Missouri 65101 

Dear Dr. Domke: 

This is in resnonse to your request for a formal Attorney Gen 
eral's opinion regarding the following three questions: 

1. In the event of the death of a patient re¬ 
ceiving "free" treatment in the State Chest 
Hospital pursuant to Section 199-030, RSMo, 
can the State Anatomical Board refuse to ac¬ 
cept the body after it has been properly no¬ 
tified under Section 19^.150 that said hospi¬ 
tal has custody of a pauper body? 

2. Assuming that the State Anatomical Board 
properly can refuse to accept the body of a 
pauper who died in the State Chest Hospital, 
does said hospital under Section 205-630, RSMo, 
have authority to bill the county court for 
reimbursement of exDenses incurred in the bu¬ 
rial of such body? 

3. Assuming that the State Chest Hospital is 
entitled to reimbursement for the expenses of 
such interment, which county is the "prooer" 
county within the meaning of Section 205.630, 

RSMo, whose court is required to pay reasonable 
funeral expenses. 


FILED 





Herbert R. Domke, M.D. 


With respect to your first question concerning whether the 
State Anatomical Board properly can refuse a pauper body, we must 
consider Section 19^.150, RSMo 1969, which provides as follows: 

"1. Superintendents or wardens of penitentiaries, 
houses of correction and bridewells, hospitals, 
insane asylums and poorhouses, and coroners, 
sheriffs, jailers, city and county undertakers, 
and all other state, county, town or city offi¬ 
cers having the custody of the body of any de¬ 
ceased person required to be buried at public 
expense, shall be and hereby are required imme¬ 
diately to notify the secretary of the board, 
or the person duly designated by the board or 
by its secretary to receive such notice, when¬ 
ever any such body or bodies come into his or 
their custody, charge or control, and shall, 
without fee or reward, deliver, within a period 
not to exceed thirty-six hours after death, ex¬ 
cept in cases within the jurisdiction of a cor¬ 
oner where retention for a longer time may be 
necessary, such body or bodies into the custody 
of the board and permit the board or its agent 
or agents to take and remove all such bodies, 
or otherwise dispose of them; provided, that 
each educational institution receiving a body 
from the board shall hold such body for at 
least thirty days, during which time any rela¬ 
tive or friend of any such deceased person or 
persons shall have the right to take and re¬ 
ceive the dead body from the possession of any 
person in whose charge or custody it may be 
found, for the purpose of interment, upon pay¬ 
ing the expense of such interment. 

"2. Each educational institution securing a 
dead body shall pay all necessary expense in¬ 
curred in the delivery thereof, including cost 
of notice to the secretary of the board or his 
agent, which notice shall be by telegraph, when 
necessary to insure immediate notice. A cor¬ 
rect record of all such bodies, including the 
name and date of death, shall be kept in a book 
provided for that purpose by the county clerk 
of the county in which such person died, and 
by the city health commissioner of the city of 
St. Louis, and such record shall be promptly 
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furnished said officer by the person or per¬ 
sons reporting said bodies to the secretary 
of the board or his ap;ent. 

"3- Whenever any person fails to give the no¬ 
tice and deliver the body of a deceased per¬ 
son as reauired by this section, and by rea¬ 
son of such failure such body shall become 
unfit for anatomical purposes, and is so cer¬ 
tified by the duly authorized officer or agent 
of the board, such body shall be buried at the 
expense of the person so failing to notify and 
deliver such body." 

This section requires notification to the State Anatomical Board, 
provides for payment of the delivery expenses by the educational 
Institution receiving a cadaver, or payment of burial expenses by 
persons whose failure properly to notify the State Anatomical Board 
renders the body unfit for anatomical use. 

Section 19**. 120(1) designates what persons constitute the State 
Anatomical Board. Subsection 2 states: 

"The board shall have exclusive charge and 
control of the disposal and delivery of dead 
human bodies, as described in sections 19**. 

120 to 19**.l80, to and among such educational 
institutions as under the provisions of said 
sections are entitled thereto." 

Initially it would appear that the words "shall have exclusive 
charge and control" could be interpreted in the manner which would 
preclude the State Anatomical Board from refusing the body of a 
pauper. However, that "exclusive charge and control" is restricted 
to "disposal and delivery of dead human bodies" to and among the 
educational institutions entitled to receive them. It is our opin¬ 
ion that this language merely provides that the State Anatomical 
Board is the sole agency authorized to determine which educational 
institution is to receive a cadaver. A conclusion that Section 
19**. 120 prohibits refusal of pauoer bodies is not supported by the 
language of this section. 

Section 19**. 170, however, provides as follows: 

"Bodies required to be buried at public expense 
shall be under the exclusive custody and con¬ 
trol of the board. It is hereby declared un¬ 
lawful for any person or persons to hold any 
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autopsy on any dead human body subject to the 
provisions of sections 19**.120 to 19**.180 with¬ 
out first having obtained the consent of the 
secretary of the board or his accredited agent. 

The consent of any person for an autopsy on his 
or her body shall not in any way prevent or af¬ 
fect the application of sections 19*1.120 to 
19 * 1 . 180 ." 

Again, because of the phrase "exclusive custody and control," it 
would appear that under this section the State Anatomical Board 
cannot refuse a pauper body. However, the title and the remainder 
of the section indicate that the legislature meant only to require 
that the secretary of the State Anatomical Board consent to an au¬ 
topsy on a pauper body over which the State Anatomical Board was 
in fact exercising control. This interpretation is in consonance 
with the apparent purpose of Sections 19*1.120 through 19*1.180; that 
is, to establish an orderly method by which bodies can be distri¬ 
buted on a proportional basis to educational institutions in which 
human anatomy is taught. In the event that the educational insti¬ 
tutions are not in need of cadavers as they become available, it 
is our view that the State Anatomical Board can refuse to take 
custody of the body, even though the board has been notified prop¬ 
erly under Section 19*1.150. This view is consistent with the view 
expressed in Opinion No. 33 dated March 23, 1966, directed to Paul 
McGhee, a copy of which is enclosed. 

Regarding your second question dealing with the authority of 
the State Chest Hospital to bill the county court for burial ex¬ 
penses of paupers, we must examine Section 205.630, RSMo 1969, which 
provides as follows: 

"The county court of the proper county shall 
allow such sum as it shall think reasonable, 
for the funeral expenses of any person who 
shall die within the county without means to 
pay such funeral expenses." 

A practical interpretation of this section in conjunction with the 
provisions concerning disposition of pauper bodies through the State 
Anatomical Board indicates that the state, county, city or town of¬ 
ficers, as well as the superintendents or wardens of the institu¬ 
tions and agencies designated in Section 19**.150, must notify the 
State Anatomical Board whenever a pauper body comes into their cus¬ 
tody, charge or control. Once notified, the board, whose respon¬ 
sibility it is to distribute those bodies, is entitled to determine 
that none are needed in the educational institutions and therefore 
refuse to accept the bodies so offered. Under those circumstances. 
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of course, someone is responsible for the disposition of the body. 
The provisions of Section 205.630 clearly require that the county 
court pay the expenses of burial for those persons dying without 
means. 


It is our view that when a free patient dies in the State Chest 
Hospital, the superintendent thereof must notify the State Anatom¬ 
ical Board pursuant to Section 19^.150. If the State Anatomical 
Board is unable or unwilling to accept the body offered, the body 
can be interred in the hospital cemetery. Since the county court 
of the proper county is required to pay the funeral expenses of per¬ 
sons dying without means within the county, it would be appropriate 
for the State Chest Hospital to bill the proper county court for re¬ 
imbursement of burial expenses. 

In order to consider your third question, concerning which 
county is the proper county, it would be helpful to reexamine Sec¬ 
tion 205.630 which states as follows: 

"The county court of the proper county shall 
allow such sum as it shall think reasonable, 
for the funeral expenses of any person who 
shall die within the county without means to 
pay such funeral expenses." (emphasis added) 

By virtue of the phrase "funeral expenses of any person who 
shall die within the county," It would appear that the county court 
responsible to pay funeral expenses would be that county in which 
the indigent died. Applied to the factual context of your opin¬ 
ion request, that would mean that the burial expenses of all per¬ 
sons who die without means in the State Chest Hospital whose bodies 
are refused by the State Anatomical Board will be borne by the county 
court of Lawrence County. 


CONCLUSION 

It Is the opinion of this office concerning indigent patients 
who die in the State Chest Hospital that: 

1. Sections 19^.120 through 19^.180, RSMo 1969, do not re¬ 
quire that the State Anatomical Board accept a pauper body. 

2. When the State Anatomical Board is unable or unwilling to 
accept a pauper body, the county court of the proper county is re¬ 
quired to reimburse the State Chest Hospital for reasonable expenses 
incurred in the burial of such body. 

3. The proper county within the meaning of Section 205.630, 
RSMo 1969, is that county in which the patient dies. 
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The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Karen Harper. 


Yours very truly 



JOHN C. DANFORTH 
Attorney General 


Enclosure: Op. No. 33 

3-23-66, McGhee 
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COURT RECORDS: Circuit clerks are authorized to 

CIRCUIT COURTS: microfilm closed case files more 

PUBLIC RECORDS: than five years old when autho¬ 

rized to do so by the circuit 

judge or judges. Circuit court files in all cases which have 
been closed and no action taken for more than ten years, and 
which have been reproduced in accordance with Section 109-120, 
RSMo, may be destroyed under the authority and direction of the 
judge or judges of the circuit court. 


OPINION NO. 32 


May 16, 1973 


Honorable William S. Brandom 
Prosecuting Attorney, Clay County 
Clay County Courthouse 
Liberty, Missouri 6*10*48 

Dear Mr. Brandom: 

This is in reply to your request for an opinion of this 
office concerning the question of the circumstances under which 
a circuit clerk is authorized to microfilm records of the circuit 
court and destroy the originals. 

Section 109-120, RSMo, reads in part as follows: 

"1. . . . the Judges and justices of the 

several courts of record within this state 
may cause all closed case files more than 
five years old to be photographed, micro- 
photographed, photostated, or reproduced 
on film. Such film or reproducing material 
shall be of durable material and the device 
used to reproduce the records on film or 
material shall be such as to accurately 
reproduce and perpetuate the original 
records in all details." 

Accordingly, it is our opinion that the circuit court, at 
its discretion, may have closed case files more than five years 
old microfilmed. 

Then Section 109-1*10, V.A.M.S. provides in part as follows: 

"2. The supreme court may authorize the 
disposal, archival storage or destruction 
of Its own closed court files more than 
five years old and such files of the several 
courts of records when the photostatic 
copies, photographs, microphotographs or 
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reproductions on film are placed in con¬ 
veniently accessible files and provisions 
made for preserving, examining and using 
them." 

On March 10, 1956, the Supreme Court pursuant to Section 
109.140(2) issued the following order: 

"The disposal, archival storage or destruc¬ 
tion of court files of the Circuit Courts 
in all cases which have been closed and no 
action taken for more than ten years is 
hereby authorized, provided: 

1. Such files are reproduced in accor¬ 
dance with Section 109.120, RSMo 1959, 

V.A.M.S. 


2. The reproductions are placed in con¬ 
veniently accessible files, and provisions 
are made for preserving, examii '-g and using 
them. 

3. All action taken with respect thereto 
shall be under the authority and direction 
of the Judge or Judges of the Circuit Court, 
and any rules, or methods of preservation, 
and examination and use, or fees charged for 
reproducing shall be fixed by such Circuit 
Court. " 


CONCLUSION 

Accordingly, it is our opinion that circuit clerks are 
authorized to microfilm closed case files more than five years 
old when authorized to do so by the circuit judge or judges. 
Circuit court files in all cases which have been closed and no 
action taken for more than ten years, and which have been repro¬ 
duced in accordance with Section 109.120, RSMo, may be destroyed 
under the authority and direction of the judge or judges of the 
circuit court. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Walter W. Nowotny, Jr. 


Very truly 



OHN C. DANFORTH 
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FEES: 

LICENSES: 

STATE HIGHWAY COMMISSION: 
CLEAN WATER COMMISSION: 


The State Highway Commission 
must now pay, pursuant to 
Section 204.051, V.A.M.S., 
enacted in 1972, an annual fee 
of $25.00 for a permit to 

operate a lagoon for sanitary facilities at a rest area on 
state owned land on Interstate 70 in Lafayette County, which 
permit was originally issued on May 1, 1967. 


OPINION NO. 33 


January 5, 1973 


Mr. Robert L. Hyder, Chief Counsel 
State Highway Commission of Missouri 
Jefferson City, Missouri 65101 

Dear Mr. Hyder: 

This is in reply to your request for an official 
opinion of this office concerning the question whether 
the State Highway Commission which obtained an operating 
permit May 1, 1967 for the purpose of operating a lagoon 
at a rest area on state owned land on Interstate 70 in 
Lafayette County is required under provisions of Section 
204.051, V.A.M.S., to pay to the Missouri Clean Water Com¬ 
mission a fee of $25.00 for renewal of such permit. 

The permit, when originally issued in 1967, was issued 
pursuant to Section 204.030, RSMo 1969, and the "Missouri 
Water Pollution Board Regulations Pertaining to Issuance of 
a Permit", pp 19-23, Missouri Water Pollution Law and Regu¬ 
lations published by the Department of Public Health and 
Welfare of Missouri and the Missouri Water Pollution Board. 

Since then Chapter 204 has been substantially amended by 
repeal and re-enactment. S.C.S.S.B. No. 424, Second Regular 
Session, Seventy-Sixth General Assembly. 

Section 204.051, V.A.M.S., of the new law, still requires 
operating permits, reading in part as follows: 

* * * 

"2. It shall be unlawful for any person to 

. . . operate, use or maintain any water con¬ 
taminant source in this state that is subject 
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to standards, rules or regulations promulgated 
pursuant to the provisions of this act unless 
he holds a permit from the Commission, subject 
to such exceptions as the Commission may prescribe 
by rule or regulations." 

* * * 

"Person" includes any agency, board, department or 
bureau of the state government, and thus includes the State 
Highway Commission. Section 204.010(4), V.A.M.S. 

Section 204.126, V.A.M.S., of the new law provides: 

"All standards, rules, regulations, and 
orders of the Water Pollution Board presently 
existing shall remain in effect as actions of 
the Clean Water Commission until such time as 
the Clean Water Commission may adopt new stan¬ 
dards, rules and regulations, which they are 
hereby instructed to do." 

Since the new Commission has not, as of this date, 
adopted new standards, rules and regulations, the old 
regulations requiring a permit are still in effect and con¬ 
form to the new Section 204.051 requiring operating permits. 

Thus, the facility for which you have had an operating 
permit since May 1, 1967 must still have an operating permit. 
This you apparently agree to. However, you question whether 
the State Highway Commission must now pay an annual fee for 
such permit. 

Section 204.051 provides in part: 

* * * 

"9. There shall be a twenty-five dollar fee 
payable to the State of Missouri with each 
application for a construction or operating 
permit before a permit shall be issued. Oper¬ 
ating permits shall continue from year to year 
after date of issuance upon the payment of an 
annual fee of twenty-five dollars, unless 
revoked by the commission, ..." 

* * * 

This provision does not exempt a state agency, board, 
department, or bureau of the state government from paying 
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the operating fee. Nor does the fact that the permit in 
question was issued prior to the requirement of the fee exempt 
payment here. The present permit continues under the new law 
from year to year, subject only to the new condition of pay¬ 
ment of the annual fee. This operating permit is not now, 
since the date of the new law, any different, or in any differ¬ 
ent status than a permit issued after the date of the new law. 

CONCLUSION 


Accordingly, it is the opinion of this office that the 
State Highway Commission must now pay, pursuant to Section 
204.051, V.A.M.S., enacted in 1972, an annual fee of 
$25.00 for a permit to operate a lagoon for sanitary facili¬ 
ties at a rest area on state owned land on Interstate 70 in 
Lafayette County, which permit was originally issued on 
May 1, 1967. 

The foregoing opinion which I hereby approve was 
prepared by my assistant Walter W. Nowotny, Jr. 


Very truly yours, 




JOHN C. DANFORTH 
Attorney General 
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The payment of an indemnity to a state 
official for an incurred hurt, loss or 
damage under any provision of law when 
the same indemnity is available to all 
private citizens for identical hurts, 
losses or damages does not constitute 
a conflict of interest. 


OPINION NO. 35 


December 14, 1973 


Honorable John D. Ashcroft 
State Auditor 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Ashcroft: 

This opinion comes in response to a request made by your pre¬ 
decessor in office as to whether a conflict of interest arises 
under the provisions of Sections 105.490 or 105.495, RSMo 1969, 
when the state veterinarian certifies for payment an indemnity 
claim for personally owned livestock under the Brucellosis Control 
and Eradication Law, Sections 267.470 et seq., RSMo 1969, or the 
Livestock Disease Control and Eradication Law, Sections 267.560 
et seq., RSMo 1969. 

The facts underlying this opinion request are as follows: 

1. In conjunction with a cooperative agreement entered into 
between the Missouri Department of Agriculture and the United States 
Department of Agriculture, the Missouri Department of Agriculture 
set up a brucellosis eradication program under the provisions of 
the Livestock Disease Control and Eradication Law. Under this 
program, the following standards were set forth by the United States 
Department of Agriculture, the Missouri Department of Agriculture, 
and the State Veterinarian governing the payment of indemnities on 
animals exposed to or infected with brucellosis: 

"A. Reactor Animals 

1. $50.00 on grade animals (including 
grade bulls) 

2. $100.00 on registered animals (reg¬ 
istration certificate must accompany 
indemnity claim) 
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AGRICULTURE: 

STATE VETERINARIAN: 
CONFLICT OF INTEREST: 
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3. If owner requests, young calves on 
reactor cows may also be branded 
and indemnified in the amount of 
$50.00 and shipped to slaughter. 

(This is to facilitate the imme¬ 
diate removal of all reactor ani¬ 
mals and eliminate the requests to 
retain a reactor animal until her 
calf reaches weaning age.) 

4. Indemnity is available to Missouri 
owners on brucellosis reactors dis¬ 
closed at livestock markets. To 
facilitate processing and payment 
of claims, forward one completed 
set and one blank set of ANII Form 
1-23, both signed by the owner and 
the veterinarian. The ANH Form 1-27 
is to be completed and attached to 
the Mo. DAV-11 or to the ANH Form 
4-33. Reactors are to be tagged 
and branded and consigned to slaugh¬ 
ter. One market to market movement 
will be allowed. 

5. Appraisal of animals is not required 
in view of established indemnities 
paid. 

6. Indemnity claims for reactor animals 
are to be submitted on separate ANII 
Form 1-23 from negative exposed 
animals. 

"B. Suspect Animals 

Same as above 
"C. Exposed Animals 

1. Complete herd depopulations 

Entire breeding herd (including re¬ 
placement heifers) will be branded 
and indemnified. 

2. Partial depopulations 

Negative animals, culled from an in¬ 
fected herd may be branded and indem¬ 
nified (as a reactor animal) and 
shipped to slaughter along with the 
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reactors, with prior approval from 
the State Veterinarian's office. 

"D. All animals for which indemnity is claimed, 
will be branded and tagged and shipped to 
slaughter within 15 days. 

"E. Branding on the farm may be waived if 
animals move under direct supervision 
to a slaughtering establishment. 

1. Branding of all reactors, suspects, 
and negative exposed animals is the 
responsibility of the District Veter¬ 
inarian. However, whenever mutually 
agreed upon, may be performed by the 
practicing veterinarian on a fee 
basis . 

"F. Cattle which have moved interstate will 
be eligible for indemnity providing: 

They have been in Missouri for a 
minimum of 30 days, and the owner 
has evidence of a negative brucel¬ 
losis test conducted by an approved 
laboratory within 30 days of entry. 

"G. At the time the required quarantine is is¬ 
sued on all reactor herds, the herd owner 
is to be reminded that no quarantined ani¬ 
mals are to be removed without shipping 
permit to slaughter or prior approval of 
the State Veterinarian. 

Refer to Paragraph C 2 on partial depopu¬ 
lation . 

"II. Where Federal funds are involved, require¬ 
ments of CFR, Part 51, shall be met. 

"I. All claims and allied papers are to be 
submitted to: USDA /United States De¬ 
partment of Agriculture/, APIIS /Animal and 
Plant Health Service/, VS /Veterinary Ser¬ 
vices/, Box 1027, Jefferson City, Missouri 
65101." 
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2. If the presence of brucellosis were detected or suspected 
in a herd, it would be tested for brucellosis by a deputy state 
veterinarian. Blood samples would be drawn from individual animals 
and forwarded to a state laboratory for testing. The testing pro¬ 
cedure at the laboratory involves a two-step process. The blood 
sample is initially subjected to a "screen" test. If there is a 
negative reaction to this test, the test is concluded and the animal 
from which the sample was taken is determined not to be a diseased 
animal. However, if there is a positive reaction to the "screen" 
test, a secondary test is conducted on the sample. A positive 
reaction to the second test as well as the first means the animal 
from which the sample was taken is a reactor or a positive carrier 
of brucellosis. A negative reaction to the second test along with 

a positive reaction on the first test means that the animal is a 
suspected carrier of brucellosis. 

3. If it were determined by testing that any animals in a 
herd were carriers of brucellosis, the entire herd was placed under 
quarantine for a certain period. The entire herd could then be 
branded as reactors and slaughtered and indemnified. If this step 
were not taken, all of the reactor animals and suspect animals 
would be segregated and slaughtered and indemnified. At the end 

of the quarantine period, blood samples would again be taken from 
the remaining animals in the herd and forwarded to a state labo¬ 
ratory for testing. If no carriers of brucellosis were detected, 
the quarantine of the herd would be lifted. 

4. If, for any reason, the herd owner wished to sell some 
or all of the exposed animals in a quarantined herd, i,e. , ani¬ 
mals which had been exposed to brucellosis but tested negative 

on the "screen" test, he would be allowed to sell them for slaugh¬ 
ter and claim an indemnity as long as they were branded as reac¬ 
tors. In order to accomplish this, the herd owner would contact 
the deputy state veterinarian in his area who would then telephone 
the state veterinarian for authorization. Authorization was al¬ 
ways given when requested and a form "permission to move" such 
livestock was issued. 

5. Indemnities were uniformly paid by the Department of Ag¬ 
riculture to all owners who slaughtered their reactors, suspect 
animals, and exposed animals under quarantine. 

6. During the period of October, 1971 through September, 

1972, the state veterinarian received appropriately $14,000 in 
indemnity payments for personally owned cattle which were slaugh¬ 
tered under the provisions of the brucellosis eradication program. 
Indemnities were claimed on approximately 279 head of personally 
owned cattle, 163 of which were determined to be positive carriers 
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or reactors, 17 of which were determined to be suspect carriers, 
and 99 of which were exposed cattle belonging to herds under quar- 
antine. 

A discussion of the principles of law surrounding the payment 
of indemnities to state officials would be in order at this point. 
Our research docs not disclose any statute which expressly forbids 
the payment of an indemnity to a state official. The only possi¬ 
ble restrictions would be the provisions of the conflict of in¬ 
terest laws, Sections 105.490 or 105.495, RSMo 1969. 

Section 105.490, in pertinent part, reads: 

"1. No officer or employee of an agency 
shall transact any business in his official 
capacity with any business entity of which he 
is an officer, agent or member or in which he 
owns a substantial interest; nor shall he make 
any personal investments in any enterprise which 
will create a substantial conflict between his 
private interest and the public interest, nor 
shall he or any firm or business entity of which 
he is an officer, agent or member, or the owner 
of substantial interest, sell any goods or ser¬ 
vices to any business entity which is licensed 
by or regulated in any manner by the agency in 
which the officer or employee serves." 

Section 105.495, in pertinent part, reads: 

"No officer or employee of an agency shall 
enter into any private business transaction with 
any person or entity that has a matter pending 
or to be pending upon which the officer or em¬ 
ployee is or will be called upon to render a 
decision or pass judgment. If any officer or 
employee is already engaged in the business 
transaction at the time that a matter arises, 
he shall be disqualified from rendering any 
decision or passing any judgment upon the same. 


It seems clear that the purpose of these provisions is to pre¬ 
vent an individual from transacting business between himself as an 
individual and an agency in which he holds official capacity and 
to prevent business transactions between an official and a private 
enterprise which has matters pending before his agency. The ques¬ 
tion then is whether the payment of an indemnity to a state offi¬ 
cial constitutes a "business transaction" as that term is used in 
the conflict of interest laws. 
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A business transaction can best be defined as the engagement 
in the purchase or sale of commodities or service. In its purest 
sense, an indemnity is simply compensation for an incurred hurt, 
loss or damage. When an event occurs which would entitle a state 
official to the payment of an indemnity by the state in the same 
manner as any other citizen of this state, we fail to see that 
such compensation would constitute a "business transaction." 

The key is uniform application of the indemnity provisions 
under the law. The indemnity payment must be authorized by stat¬ 
ute or lawfully constituted regulation, and the state official in¬ 
volved cannot have exercised his discretion so as to allow himself 
the payment of an indemnity where none would be allowed to a pri¬ 
vate citizen. 

Applying these principles to the facts at hand, we are of the 
opinion that the state veterinarian did not violate the conflict 
of interest laws by presenting his claim for and accepting indem¬ 
nity payments for privately owned cattle which were slaughtered 
pursuant to the brucellosis eradication program. In reaching this 
conclusion, we are mindful of the potential for abuse in this par¬ 
ticular matter because of the powers and duties of the state veter 
inarian. However, we have not been presented with any information 
which would lead us to believe that the state veterinarian acted 
in his official capacity in a manner calculated to increase his 
personal fortunes at the expense of the state. We have found noth 
ing in the Missouri law which would prevent the state veterinarian 
from owning and raising cattle in his individual capacity. When 
an event occurs which would entitle him to the payment of an in¬ 
demnity by the state, we fail to see that seeking and accepting 
such compensation would constitute a conflict of interest. 

CONCLUSION 

It is the opinion of this office that the payment of an in¬ 
demnity to a state official for an incurred hurt, loss or damage 
under any provision of law when the same indemnity is available 
to all private citizens for identical hurts, losses or damages 
does not constitute a conflict of interest. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Richard L. Wieler. 



JOHN C. DANF0RTI1 
Attorney General 
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December 13, 1973 


OPINION LETTER NO. 37 
Answer by Letter Lindholm 


Honorable N. William Phillips 
Prosecuting Attorney 
Sullivan County 
Milan, Missouri 63556 

Dear Mr. Phillips: 

This letter is to acknowledge receipt of your request for 
an opinion from this office with regard to whether a fourth class 
city in Missouri may comply with the requirements of the Uniform 
Relocation Assistance and Real Property Acquisition Act, Public 
Law No. 91-646, so that the city may be eligible for a grant from 
the Economic Develpment Agency for water system improvements. 

Public Law 91-646 which may be cited as the "Uniform Relo¬ 
cation Assistance and Real Property Acquisition Policies Act of 
1970" and hereinafter referred to as the Act, was legislation 
passed by Congress to provide for uniform and equitable treatment 
of persons displaced from their homes , businesses, or farms by 
federal and federally assisted programs and to establish uniform 
and equitable land acquisition policies for federal and federally 
assisted programs. See U.S. Code Congressional and Administrative 
News, Volume 2, page 2222. 

Title II of the Act refers to uniform relocation assistance. 
In general, the following categories of assistance are provided 
for: (1) moving expenses from homes, businesses and farm opera¬ 

tions (Section 202); (2) replacement housing for tenants (Sec¬ 
tion 204). This assistance is required to be provided by any 
state agency receiving federal funds for any project resulting 
in displacement of any person after July 1, 1972 (Section 210). 

Title III of the Act refers to uniform real property acqui¬ 
sition policy. In this regard. Section 305 of the Act provides 
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that state agencies administering programs receiving federal finan¬ 
cial assistance must be guided to the greatest extent practicable 
under state law, by the land acquisition policies set forth in 
Sections 301 and 302 of the Act, as a condition of such federal 
assistance. In addition. Section 306 of the Act provides that 
state agencies administering programs receiving federal financial 
assistance must provide for reimbursement of the owner for expenses 
incidental to transfer of title and for reasonable expenses of 
litigation. The economic Development Administration must have 
assurances of this assistance from Milan before making any grant. 

We understand that at least a substantial portion of the 
funds which would be used for the water system improvements con¬ 
templated in your request would be provided through the EDA grant 
under consideration. In Opinion Letter No. 31^» rendered Septem¬ 
ber 29, 1971, to Robert L. Dunkeson, we reached the following 
conclusion: 

"Article III, Section 38(a), Constitution 
of Missouri, provides in part: 

'. . . Money or property may also be re¬ 
ceived from the United States and be re¬ 
distributed together with public money 
of this state for any public purpose 
designated by the United States.' 

"While we are not aware of any legislative 
implementation of this constitutional provi¬ 
sion applicable to state agencies and polit¬ 
ical subdivisions generally that would spe¬ 
cifically authorize use of state or local 
funds for the relocation assistance contem¬ 
plated by the federal act, we believe the 
constitutional provision is a self-executing 
grant of power and adequate to authorize all 
state agencies and political subdivisions to 
use their funds, in combination with federal 
outdoor recreational funds, for such reloca¬ 
tion assistance purposes. 

"Accordingly, we are of the opinion that the 
Inter-Agency Council for Outdoor Recreation 
can require assurances from each state agency 
and political subdivision applying for, and 
receiving federal funds administered by the 
Council through the Inter-Agency Council Fund, 
that the agency or public entity will provide 
the relocation assistance described in the 
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Uniform Relocation Assistance Act. (P.L. 91- 
646). We are further of the opinion that the 
Inter-Agency Council may assure the Bureau of 
Outdoor Recreation, United States Department 
of the Interior, that state and local funds 
may, consistent with the laws of Missouri, 
be used together with federal funds to pro¬ 
vide the relocation assistance required by 
such federal law." 

While that Opinion No. 314 specifically dealt with a state 
agency Instead of a political subdivision. Its reasoning clearly 
is applicable to political subdivisions, which would therefore 
enable a fourth class city, to provide the relocation assistance 
described in the Uniform Relocation Assistance Act (P.L. 91-646) 
and give the assurances to the Economic Development Administra¬ 
tion necessary as a condition to receipt of federal grant funds 
from the Economic Development Administration to be used with pub¬ 
lic funds of a fourth class city for the water system improve¬ 
ments contemplated in your request. 

Very truly yours, 


JOHN C. DANFORTH 
Attorney General 
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ELECTIONS! 
RESIDENCE: 

TAXATION (INCOME): 


An Individual domiciled In this 
state who is absent from this 
state and who is eligible to re¬ 
ceive a Missouri absentee ballot 
for President and Vice President will be subject to the Missouri 
income tax law unless he (1) does not maintain a permanent place 
of abode In this state, (2) does maintain a permanent place of 
abode outside this state, (3) does not spend in the aggregate 
more than thirty days during the taxable year in this state, and 
(A) does not receive income derived from or connected with sources 
within this state, as defined in Section 143.l8l, Senate Bill No. 
649, 76th General Assembly, Second Regular Session. Tax liability, 
if it exists, is present regardless of whether a person exercises 
his right to vote or not, and therefore the act of voting, by it¬ 
self, does not determine whether a person is subject to the Mis¬ 
souri income tax law. 


OPINION NO. 38 


February 14, 1973 


Honorable L. Edward Stone, Jr. 
State Senator, District 26 
Room 419A, Canitol Building 
Jefferson City, Missouri 65101 


Dear Senator Stone: 

This opinion is in response to your reauest for a ruling on 
the following Question: 

"Does a former resident of Missouri who is 
out of the country on a temporary assignment 
who receives an absentee ballot to vote for 
President and Vice President subject himself 
to Missouri Income taxes by virtue of such ab¬ 
sentee voting?" 

The facts giving rise to this opinion renuest are that this 
office last year issued two opinions, Opinion No. 277 to Wiley, 
dated October 16, 1972 and Opinion No. 289 to Young, dated Novem¬ 
ber 3, 1972, In which we said that certain legal residents of Mis¬ 
souri who were not registered voters could receive absentee ballots 
for President and Vice President. While your opinion request sneaks 
in terms of "former residents," under Missouri and federal statutes, 
only persons who are legally residents or domiciliaries of Missouri* 


FILED 
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*". . . The words ’residence’ and 'domicile' [for voting pur¬ 
poses] may be used interchangeably . . . because they are synony¬ 
mous insofar as they apply to the situation here presented. . . ." 
State ex rel. King v. Walsh , 484 S.W.2d 641, 644 (Mo. banc 1972) 
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may receive ballots In Missouri elections. (There is one excep¬ 
tion to this: persons who have moved from Missouri within 30 days 
of an election and who are not eligible to vote in their new re¬ 
sidences may receive a ballot for President and Vice President 
despite the fact that thev are no longer residents of Missouri. 
Section 111.031(2), RSMo Supp. 1971.) 

This opinion will, therefore, deal with persons whose voting 
residence is within the state of Missouri, but who are absent from 
the state. The question you ask is whether these nersons are sub¬ 
ject to Missouri state income taxes. 

In Senate Bill No. 549, 76th General Assembly, Second Regular 
Session (Chapter 143, V.A.M.S.), the General Assembly completely 
revised the Missouri income tax law. The new law became effective 
on January 1, 1973 and applies with some exceptions to all taxable 
years beginning on or after January 1, 1973* Section B. This opin¬ 
ion will answer your question as it is controlled by Senate Bill 
No. 5^9 and all section references are to Senate Bill No. 549. 

Tax liability under the income tax law is determined by the 
"Missouri taxable income of every resident" and "the income of 
every nonresident individual which is derived from sources within 
the state." Sections 143.011 and 143.041. Therefore, to answer 
your question, we must determine whether people who receive ab¬ 
sentee ballots are "residents" or "nonresidents" as defined in the 
income tax law. 

The terms "resident" and "nonresident" are defined in Section 
143*101, as follows: 

"1. 'Resident' means an individual who 
is domiciled in this state, unless he (1) 
maintains no permanent place of abode in this 
state, (2) does maintain a permanent place of 
abode elsewhere, and (3) soends in the aggre¬ 
gate not more than thirty days of the taxable 
year in this state; or who is not domiciled 
in this state but maintains a permanent place 
of abode in this state and spends in the ag¬ 
gregate more than one hundred eighty-three 
days of the taxable year in this state. 

"2. 'Nonresident' means an individual 
who is not a resident of this state." 

As stated in the opinions dealing with voting cited above, 
only persons who are domiciled in the voting sense in Missouri 
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may receive absentee ballots for Missouri election officials. 

Voting domicile is a term which describes the place which a per¬ 
son considers to be his permanent home or place to which he plans 
to return. State ex rel. King v. Walsh , surra . It is our belief 
that the legislature used the word "domicilein this sense in the 
income tax law, since the legislature then limited the inclusive 
nature of this term by adding an exception which makes some domi- 
ciliaries nonresidents for income tax purposes. 

A person who receives an absentee ballot has, by his appli¬ 
cation, declared himself to be domiciled in Missouri, and there¬ 
fore, he will be a resident for tax purposes unless he fits into 
the exception of Section 143.101(1). This exception provides that 
if a person's permanent place of abode is outside Missouri and he 
has no permanent place of abode in Missouri and he spends no more 
than thirty days of the taxable year in Missouri, then he is a non¬ 
resident for income tax purposes, even though he may be domiciled 
in Missouri and may have voted in a Missouri election. (To satisfy 
the exception, a person must meet all of its provisions, not just 
one or two.) 

It should be noted that these definitions of "resident" and 
"nonresident" do not depend in any way upon the actual exercise 
of the right to vote by absentee ballot. The same facts which 
make a person eligible to vote may make him a resident for tax 
purposes and vice versa, but a person incurs no tax liability by 
voting, nor may he avoid owing a tax by giving up his vote. Both 
voting residency and tax residency are determined by reference to 
a person's domicile and permanent place of abode. 

If the absentee voter is a nonresident of Missouri for tax 
purposes as defined in Section 143.101, he may still be required 
to pay Missouri income taxes, but only on income "derived from 
sources within this state" as defined in Section 143.181. 

CONCLUSION 

It is therefore the opinion of this office that an individual 
domiciled in this state who is absent from this state and who is 
eligible to receive a Missouri absentee ballot for President and 
Vice President will be subject to the Missouri income tax law un¬ 
less he (1) does not maintain a permanent place of abode in this 
state, (2) does maintain a permanent place of abode outside this 
state, (3) does not spend in the aggregate more than thirty days 
during the taxable year in this state, and (4) does not receive 
income derived from or connected with sources within this state, 
as defined in Section 143.l8l. Senate Bill No. 549, 76th General 
Assembly, Second Regular Session. Tax liability, if it exists, is 
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present regardless of whether a person exercises his right to vote 
or not, and therefore the act of voting, by itself, does not deter 
mine whether a person Is subject to the Missouri income tax law. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Richard E. Vodra. 


Yours very 




JOHN C. DANFORTH 
Attorney General 


Enclosures: Op. No. 277 

10- 16-72, Wiley 

Op. No. 289 

11- 3-72, Young 
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TAXATION (CITY SALES): 

CITIES, TOWNS & VILLAGES: 

9*!. 503 to 570, FSM.0 1969 b 
the tax, without a suoseauent 

the question of abolition. 


The governing body of a city may 
abolish a city sales tax previous 

imposed as provided in Sections 
y rerealinr* the ordinance lr.pos.inr. 
vote of the qualified electors on 


iy 


OPINION NO. 39 


January 3, 1973 


Honorable Edna Eads 
State Representative 
112 South Pine 

Bonne Terre, Missouri 63628 
Dear Representative Eads: 

This official opinion is issued in response to your request 
for a ruling on the following question: 

"What procedure must be followed for a city 
to abolish a city sales tax previously im¬ 
posed as provided in Sections 9*1.500 to 9*<. 

570, Revised Statutes of Missouri. More spe¬ 
cifically, can the governing body of the city 
abolish it by repealing the ordinance impos¬ 
ing the tax, or will a vote of the qualified 
electors on the question of abolition be 
required?" 

The question arises from the following factual situation, as 
stated in your request: 

"The city of Flat River, after an affirmative 
vote of the people, imposed a city sales tax 
on July 1, 1972. Certain persons have indi¬ 
cated interest in the possible repeal of this 
tax, but sections 9*4-500 to 9*4.570 do not set 
out any procedures to be followed to accomplish 
this repeal." 

Section 9*1.510(1), RSMo 1969 , sets forth the procedure by 
which a city may impose a city sales tax: 

"1. Any city may, by a majority vote of 
its council or governing body, impose a city 
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sales tax for the benefit of such city in ac¬ 
cordance with the provisions of sections 94. 

500 to 94.570; provided, however, that no or¬ 
dinance enacted pursuant to the authority granted 
by the provisions of sections 94.500 to 94.570 
shall be effective unless the legislative body 
of the city submits to the voters of the city, 
at a city cr sta‘o general, primary or special 
election, a proposal to authorize the legisla¬ 
tive body of the city to impose a tax under the 
provisions of sections 94.500 to 94.570. 

"The ballot of submission shall contain, 
but not be limited to, the follov.'ing language: 

j ] For the sales tax 

□ Against the sales tax 

If a majority of the votes cast on the proposal 
by the qualified voters voting thereon are in 
favor of the proposal, then the ordinance and 
any amendments thereto shall be in effect. If 
a majority of the votes' cast by the qualified 
voters voting are opposed to the proposal, then 
the legislative body of the city shall have no 
power to impose tne tax herein authorized un¬ 
less and until the legislative body of the city 
shall again have submitted another proposal to 
authorize the legislative body of the city to 
impose the tax under the provisions of sections 
9^.500 to 94.570, and such proposal is approved 
by a majority of the qualified voters voting 
thereon." 

Although Sections 94.500 to 94.570 do not provide a specific 
procedure for repeal of such ordinance, Section 94.550(2) clearly 
contemplates such a repeal: 

"2. The director of revenue may authorize 
the state treasurer to make refunds from the 
amounts in the trust fund and credited to any 
city for erroneous payments and overpayments 
made, and may authorize the treasurer to re¬ 
deem dishonored checks and drafts deposited 
to the credit of such cities. If any city 
abolishes the tax, the city shall notify the 
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director of revenue o r the action at leant 


ninety days prior to l ic el’, octi 

ve date of 

the repeal and the director of revenue may 

order retention in tr - trust fund, for a rer- 

iod of one year, of tv:o percent 

of the amount 

collecte . after reca • ; of . eh 

notice to cover 

possible refunus or rvorpayment 

of tne tax ana 

to redoom dishonored ’ ecks ■‘r.d 

drafts deposited 

to the creuj .0 ox sued accounts. 

After one year 

has elansed after the effective 

date of aboli- 

tion of the tr..: In - • city, th 

e director of 

revenue shall authorize tno state treasurer to 

remit the balance in the account 

to the city 


and close the account of that city . The di¬ 
rector of revenue shall notify each city of 
each instance of any amount refunded or any 
check redeemed from receipts due the city." 

(Emphasis added) 

We conclude, initially, that a city which has imposed a city 
sales tax may subsequently abolish it. 

The principle is well established that authorization must be 
found before a referendum can be held by a city on an ordinance 
enacted by such city. 

In the case of City of Mt. Olive v. Bra.le , 7 N.E.2d 851 (Ill. 
1937), the Supreme Court of Illinois said, l.c. 853: 

"The legal voters of any such municipality 
have no inherent or constitutional right to 
require the governing body to submit any leg¬ 
islation to a referendum. Such requirements 
exist only by virtue of statutory provisions 
which the Legislature has the right to impose 
or withhold. The wisdom of requiring a ques¬ 
tion to be submitted under certain circumstances, 
and not under others, is a matter for legisla¬ 
tive determination, and not for the courts. ..." 

We conclude, then, that unless Sections 9*4.500 to 9*4.570, RSMo 
1969, specifically require a referendum upon the abolition as well 
as the imposition of a city sales tax, no such referendum upon such 
abolition of such tax may be had. 

There remains the question of whether, because Section 9 ** .510 
(1), RSMo 1969, requires a referendum upon the imposition of a city 
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sales tax by ordinance of the governing body of such city, such sec¬ 
tion does require such a referendum uuon the abolition of that city 

sales tax. Our conclusion is in the negative. 

In the case of In re Condemnation of Property for Park in City 
of St. Josenh, 263 S'.'W. 97 (Mo. Dane 1924), the court said, 1. c. 

102: 

'"fiie validity of Ordinance do. 3690, un¬ 
der which these proceedings were had, is as¬ 
sailed and, as a conseouence, that the court 

was without jurisdiction to proceed thereunder. 

It Is not contended that the ordinance is not 
fair on its face, but that it was enacted by 
the common council without a vote of the people, 
and therefore, it did not repeal Ordinance No. 

8581 , which had been referred to and adopted 
by the people after having been enacted by the 
council. 

"... [A]n ordinance enacted under the 
Initiative [Section 7950, RSMo 1919] must be 
proposed by the people and adopted by them. 

Such an ordinance cannot be repealed or amend¬ 
ed, except by a vote of the people. 

"There is an absence of this limitation 
in section 7951 regulating the submission of 
ordinances to the people for their approval or 
rejection which have been enacted by the coun¬ 
cil. . . . Having been enacted and approved. 

It [an ordinance] is nevertheless eauall.v sub¬ 
ject to the legislative will as to amendment 
or repeal as though it had not been referred. 

. . . Legislative action concerning a referred 
statute, whether It be state or municipal, is 
held in abeyance only until after it has been 
approved or rejected by the people. ..." 

From the above authorities it is evident that the governing 
body of a city may repeal its ordinance imposing a city sales tax, 
and that such repeal will be effective without being referred to 
a vote of the people. 


CONCLUSION 

Therefore, it is the opinion of this office that the govern¬ 
ing body of a city may abolish a city sales tax previously imposed 
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as provided in Sections 9^.50^ to 9 ,{ .570, PSMo 1969, by repealir.r 
the ordinance imposing the tax, without a subsequent vote of the 
qualified electors on the question of abolition. 

The foregoing opinion, which I hereby anprove, was nrepared 
by my assistant, Mark D. Mittleman. 


Yours very truly, 

^JOHN C. DANPORTH^ 
Attorney General 
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ATTORNEY GENERAL 


©FFICKI8 OF VISH 

AWOMKfJHY- ©ISISiaiSAjL ©F. MlSSCOUISI 
JEFFisisao-cs Gray 

November 6, 19.73. 


OPINION LETTER NO. 41 


Honorable L. Edward Stone, Jr. 

State Senator, 26th District 
53 River Bend Court 
Chesterfield, Missouri 63017 

Dear Senator Stone: 

This letter is issued in response to your request for 
a ruling on whether the minimum qualifications to qualify 
as the superintendent of a six-director school district in 
a first-class county as specified in Sectiop. 168.191, RSMo 
1969, are constitutional. 

The qualifications about which you inquire were set 
forth in the second sentence of Section 168.191, RSMo 1969 

"... The superintendent of schools so 
employed in the district shall have had 
not less than five years' experience as 
the chief administrative officer of a 
school system working under the direction 
of a board of education and having adminis¬ 
trative charge of.all public schools within 
a six-director district, in which one-half 
or more of his time was devoted to adminis¬ 
trative or supervisory duties, or shall 
have been employed as a teacher in the 
immediate high school district for a 
period of two years or more...."' 
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These qualifications were repealed by House Bill No. 

158, Seventy-Seventh General Assembly, First Regular Session, 
which becomes effective on July 1, 1974. After that date, a 
six-director school district in a first-class county not 
having a charter form of government may hire a superintendent 
without reference to the qualifications previously set forth 
in Section 168.191, RSMo 1969. Section 168.191, as amended 
by House Bill No. 158, reads as follo\\rs: 


"In all counties of the first class ex¬ 
cept counties of the first class not 
having a charter form of government, 
any board of education, other than 
boards in urban districts, in charge 
of a public school system maintaining 
a classified high school, previously 
approved by the state board of educa¬ 
tion, and employing a superintendent 
devoting his full time to supervisory 
and administrative work, may employ and 
enter into contract with a superinten- 

the school disLij-cL 


J f~\ -4- « 
U-C- rl L- U 


- 1 - 1 _ 

o L. liU Uib 


. or 


for a period of not to exceed three 
years. This law shall not invalidate . 
or repeal any other law of this state 
relating to the employment of teachers, 
principals or superintendents of public 
schools." 


Because the legislature has repealed, as of July 1, 1974, 
the minimum qualifications to qualify for employment as a school 
superintendent in a first-class county about which you inquire, 
we believe it is particularly appropriate to accord the exist¬ 
ing Section 168.191 the presumption of constitutionality usually 
accorded to enactments of the General Assembly. State ex rel. 
Priest v. Gunn , 326 S.W.Zd 314, 324 (Mo. en banc 1959) , and 
Borden Company v, Thomason , 353 S.W.2d 735 (Mo. en banc 1962). 

Therefore, it is the conclusion of this office that the 
minimum qualifications to qualify as the superintendent of a 
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six-director school district in a first-class county not 
having a charter form'of government, as set forth in Sec¬ 
tion 168.191, RSMo 1969, are constitutional. 


Very tr 





JOHN C. DANEORTH 


Attorney General 
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TAXATION (INCOME): 
CONSTITUTIONAL LAW: 


A taxpayer who has a fiscal period 
which includes any part of 1972 
and a part of 1973 may determine 
his tax and taxable income pursuant to the provisions of Sections 
143.011 to 143.996, Senate Bill No. 549, Second Regular Session, 
76th General Assembly, if he files an election to that effect with 
the Director of Revenue as provided in Section B of such Senate 
Bill. 


OPINION NO. 42 


January 29, 1973 

Mr. James R. Spradling 
Director of Revenue 
Department of Revenue 
Jefferson State Office Building 
Jefferson City, Missouri 65101 

Dear Mr. Spradling: 

This opinion is in answer to the opinion request of your pre¬ 
decessor which asks whether the provisions of Section B of Senate 
Bill No. 549, Second Regular Session, 76 th General Assembly is ap¬ 
plicable to income received prior to August 13, 1972, which was 
ninety days after the adjournment of such session and if so, whether 
these provisions are constitutional. Section B provides as follows: 

"This act shall become effective on Jan¬ 
uary 1, 1973; but it shall apply only with 
respect to taxable periods beginning on or 
after January 1, 1973. The repeal of the 
provisions of Chapter 143, RSMo., shall be¬ 
come effective January 1, 1973, but it shall 
not affect any taxable periods beginning be¬ 
fore January 1, 1973, in any respect, includ¬ 
ing, but not limited to, the determination of 
tax, interest, penalties, procedures, and 
periods of limitations. Notwithstanding the 
first and second sentences of this section, 
section 143.471, relating to electing small 
business corporations, shall apply to such 
corporations and their shareholders with re¬ 
gard to taxable periods of such corporations 
ending on or after January 1, 1973. The pre¬ 
ceding sentence shall not apply with regard 
to taxable periods of electing small business 
corporations beginning before January 1, 1973, 
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if such corporation and all of its shareholders 
elect to that effect with the director of reve¬ 
nue on or before January 1, 1973* Notwithstand¬ 
ing the first four sentences of this section, 
a taxpayer who has a fiscal period which in¬ 
cludes parts of each of the years 1972 and 1973 
may determine his tax and taxable income pur¬ 
suant to the provisions of this act if he files 
an election to that effect with the director 
of revenue on or before the due date (includ¬ 
ing extensions of time) of his return for the 
taxable period." 

The clear, plain and unequivocal provisions of the last sen¬ 
tence of Section B provide that Senate Bill No. 5**9 is applicable 
to a taxpayer whose fiscal period includes any part of the year 
1972 and part of the year 1973 and such taxpayer may determine his 
tax and taxable Income pursuant to the provisions of Senate Bill 
No. 549 if he files an election to that effect as provided in such 
sentence. 

It is a well settled principle of constitutional construction 
that only where there is a clear conflict between a legislative 
enactment and the Constitution are the courts warranted in declar¬ 
ing the law to void. In the matter of Burris, 66 Mo. 442, 450 
(1877). 

An act of the legislature has the presumption of constitution¬ 
ality and courts shall not delcare an act unconstitutional unless 
it plainly contravenes the Constitution. Borden Company v. Thomason, 
353 S.W.2d 735 (Mo. banc 1962). 

We find no clear violation of the Constitution by the enact¬ 
ment of the last sentence of Section B of Senate Bill No. 549 and 
it is, therefore, our view that a taxpayer whose fiscal period in¬ 
cludes any part of 1972 and part of 1973 may file his income tax 
return based on the provisions of Senate Bill No. 5^9. 

CONCLUSION 

It is the opinion of this office that a taxpayer who has a 
fiscal period which includes any part of 1972 and a part of 1973 
may determine his tax and taxable income pursuant to the provisions 
of Sections 143.011 to 143.996, Senate Bill No. 549, Second Regular 
Session, 76th General Assembly, if he files an election to that ef¬ 
fect with the Director of Revenue as provided in Section B of such 
Senate Bill. 
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The foregoing opinion, which I hereby approve, was prepared 
by my assistant, C. B. Burns, Jr. 

Yours very tru ly. 

JOHN C. DANFORTH 
Attorney General 
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SCHOOLS: A board of education may not require 

TEACHERS: a teacher to have been employed two 

RULES & REGULATIONS: years or more by another school dis¬ 

trict within ten years immediately 
prior to employment by the board of education as a condition for 
a waiver of one year toward tenure of a probationary period for 
a probationary teacher. 


OPINION NO. 43 


November 15, 1973 


Honorable Donald L. Manford 
Missouri Senate, 8th District 
9409 Oakland 

Kansas City, Missouri 64138 
Dear Senator Manford: 


I filed 




You have requested an opinion of the Attorney General 
whether: 


"A rule or regulation by a board of education 
be considered reasonable if it required that 
experience in another school district must 
be within ten years immediately prior to 
employment to enable the board of education 
to waive one year toward tenure of a proba¬ 
tionary period for a probationary teacher?" 

Section 168.104(5), RSMo 1969» (Teacher Tenure Act) provides: 

"'Probationary teacher', any teacher as 
herein defined who has been employed full 
time in the same school district for five 
successive years or less. A teacher recog¬ 
nized as a full-time teacher by a public 
school retirement system shall be recognized 
as a full-time teacher under sections 168.102 
to 168.130. In the case of any probationary 
teacher who has been employed in any other 
school system as a full-time teacher for two 
or more years, the board of education shall 
waive one year of his probationary period ;" 

(Emphasis added) 

This section of the Teacher Tenure Act has previously been 
construed in an opinion of the Attorney General (Opinion No. 233, 
Holliday, 10-24-72 (copy enclosed)). In that opinion this office 



Honorable Donald L. Manford 


determined that "the board of education, under Section 168.104(5), 
RSMo 1969, must waive one year of a teacher’s probationary period 
if he has been employed in any other school system as a full-time 
teacher for two or more years." We reaffirm our position set 
forth in that opinion. The statutory language is mandatory and 
the power of the board of education to make such a rule must be 
found prior to a determination of the reasonableness of the rule. 
We find no such power. Accordingly, Section 168.045(5), RSMo, 
does not permit a school district to impose a more stringent role 
or regulation upon a teacher in the determination of his eligi¬ 
bility for classification as a permanent teacher. See Wright v. 
Board of Education of St. Loul3 , 246 S.W. 43 (Mo. 1922). 

CONCLUSION 

It is the opinion of this office that a board of education 
may not require a teacher to have been employed two years or more 
by another school district within ten years immediately prior 
to employment by the board of education as a condition for a 
waiver of one year toward tenure of a probationary period for 
a probationary teacher. 

The foregoing opinion, which I hereby approve, was prepared 
by ray assistant, Donald R. Bird. 

Very truly you rs, 

JOHN C. DANPORTH 

Attorney General 

♦ 

Enclosure: Op. No. 233 

10-24-72, Holliday 
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OPINION LETTER NO. 44 


Honorable C. E. Hamilton, Jr. 

Prosecuting Attorney 
Callaway County Courthouse 
Pulton, Missouri 65251 

Dear Mr. Hamilton: 

This is in response to your request for an opinion from this 
office In part as follows: 


"Under the Missouri Statutes, and specifically 
Section 445.030 Revised Statutes of Missouri, 
1969, what requirements have to be met before 
a County Recorder of Deeds should accept a plat 
on land outside the incorporated limits of the 
City for recording? Specifically, should the 
map or plat, as presented to the County Recorder 
of Deeds, not only contain an acknowledgement 
by a registered land surveyor and his seal, as 
provided In Section 327-391 Revised Statutes of 
Missouri, 1969, but also a certificate properly 
acknowledged, by the proprietor or owner of the 
property, and also a certificate that all taxes 
on the property have been paid? 


"The Callaway County Recorder of Deeds has in¬ 
formed me that, in the past, he has believed 
that he should not accept any plat for record¬ 
ing in the County Plat Book unless the plat was 
accompanied by an owner’s certificate and a cer¬ 
tificate that all taxes have been paid on the 
property. I have attached to this request a 
copy of a plat, along with the normal owner's 
certificate and tax certification, as Exhibit 
A. The County Recorder of Deeds has required 
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the accompanying documents regardless of wheth¬ 
er the plat to be recorded was of land inside 
or outside the incorporated limits of any town 
or city. An individual who has now subdivided 
land, has come to the County Recorder of Deeds 
with simply a plat and survey signed by a reg¬ 
istered land surveyor and bearing his seal. 

The subdivider does not have the owner's cer¬ 
tificate attached, and he does not have a cer¬ 
tificate that all taxes on the property have 
been paid. The County Recorder of Deeds has 
refused to record the instrument until the 
owner’s certificate and the certificate that 
all taxes have been paid is attached." 

You refer to Section 445.030, RSMo. This section is part of 
Chapter 445, RSMo, concerning the preparation of maps or plats of 
real estate and the filing thereof in the recorder's office. 

Section *145.010, RSMo, provides in part: 

"1. Whenever any city, town or village, 
or any addition to any city, town or village, 
shall be laid out, the proprietor of such city, 
town or village, or addition, shall cause to 
be made out an accurate map or plat thereof, 
particularly setting forth and describing: 

(1) All parcels of ground within such 
town, village or addition reserved for pub¬ 
lic purposes by their boundaries, course and 

■extent, whether they be intended for avenues, 
streets, lanes, alleys, commons or other pub¬ 
lic uses; and 

(2) All lots for sale, by numbers, and 
their precise length and width." 

Section 445.030, RSMo, to which you refer, provides as follows 

"Such map or plat shall be acknowledged 
by the proprietor before some official autho¬ 
rized by law to take acknowledgments of convey¬ 
ances of real estate, and recorded in the of¬ 
fice of the recorder of deeds of the county in 
which the land platted is situated; provided, 
however, that if such map or plat be of land 
situated within the corporate limits of any 
incorporated city, town or village, it shall 
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' not.be placed of record until it shall have 
been submitted to and approved by the common 
council of such city, town or village, by or¬ 
dinance, duly passed and approved by the mayor, 
and such approval endorsed upon such map or 
plat under the hand of the clerk and the seal 
of such city, tovm, or village; nor until all 
taxes against the same shall have been paid; 
land before approving such plat, the common 
■ council may, in its discretion, require such 
changes or alterations thereon as "may be found 
necessary to make such map or plat conform to 
any zoning or street development plan which 
may have been adopted or appear desirable; and 
to the requirements of the duly enacted ordi¬ 
nances of such city, town or village, apper¬ 
taining to the laying out and platting of sub¬ 
divisions of land within their corporate limits." 

We understand that the facts under consideration.concern a plat 
of land not within the limits of any incorporated or unincorporated 
city, town, or village and does not constitute an. addition thereto 
and does not purport to establish a city, town or village, and your 
question is whether the recorder of deeds has authority, under Sec¬ 
tion 445.030, supra , to refuse to file the plat of record without 
its being acknowledged by the proprietor and a certificate of the 
proprietor filed showing that all taxes have been paid. 

We assume for the purpose of this opinion that all other le¬ 
gal requirements concerning the preparation of the plat have been 
complied with. 

It is our opinion that Section 445.030, RSMo, does not apply 
to maps or plats of real estate outside the limits of any city, 
town, or village or any addition thereto, Weakley v. State High¬ 
way Commission , 364 S.W.2d 608 (Mo. 1963 ). 

It is our view that a county recorder of deeds has no author¬ 
ity under Section 445.030, RSMo, to refuse to file or record a plat 
of real estate outside the limits of a city, town, or village or 
addition thereto and which plat does not purport to establish an 
unincorporated city, town or village even though such plat is not 
certified and properly acknowledged by the proprietor or owner of 
the property and even though no certificate Is filed stating that 
all taxes on the property have been paid. 


Yours vervtruly. 



FOHN C. DANP0RTH 



Attorney General 


-3 




February 7, 1973 


OPINION LETTER NO. 47 

(Answer by Letter-Gene E. Voigts) 


Honorable Christopher S. Bond 
Governor of Missouri 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Governor Bond: 

On November 22, 1972, John C. Vaughn, the State Comptrol¬ 
ler, requested an official opinion of the Attorney General as 
to the inquiries hereinafter set forth. Because the functions 
of State Comptroller have succeeded to the Office of Administra¬ 
tion, and the Comptroller's duties to the Commissioner of Admin¬ 
istration, and, since in the absence of a Commissioner of Admin¬ 
istration, the Governor shall take charge of such office and 
superintend the business thereof, we are therefore directing 
this opinion letter to you. 

Mr. Vaughn requested an official opinion of the Attorney 
General as to the following questions: 

"(A) May a judge or commissioner of the 
State of Missouri who has twelve years of 
continuous service and who has readied the 
voluntary retirement age of 65 years and 
voluntarily retires receive an increased 
retirement pay based on the statutory sal¬ 
ary of $30,000 as authorized by Act #105, 

2nd Regular Session 1972, pending a deter¬ 
mination of an apparent violation by the 
State of Missouri of the general wage and 
salary standards promulgated under the Eco¬ 
nomic Stabilization Act of 1970 (P-L 91-379, 
as amended by P-L 92-10)? 
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"(B) Assuming such judge or commissioner is 
within and bound by the general wage and sal¬ 
ary standards, would the statutory salary 
increase authorized by Act #105 in excess of 
standards be suspended until the full rate 
of salary is authorized by the Act, or would 
theAct (sic) be a nullity so that no statutory 
increase would be authorized? 

* * * 

"(C) May such retired judge and his surviv¬ 
ing beneficiary receive increased retirement 
benefits at the increased statutory rate, as 
authorized by Act #105, at a time when there 
is no longer any violation, if any, of the 
general wage and salary standards, notwith¬ 
standing section 476.530 which provides that 
the •retirement compensation [of a judge] 
shall be equal to fifty percent of the compen¬ 
sation provided by law at the time of retire¬ 
ment' and section 476.535 which provides that 
his beneficiary shall receive benefits in the 
amount 'equal to fifty percent of the amount 
of the retirement compensation' of the judge?" 

Senate Bill No. 132, Seventy-Sixth General Assembly, First 
Regular Session, relating to retirement and retirement benefits 
of certain judicial personnel was approved on July 13, 1971. 
Section 4 of that Bill, which became Section 476.530, Cum.Supp. 
RSMo 1971, provides: 

"The retirement compensation shall be equal 
to fifty percent of the compensation pro¬ 
vided by law at the time of retirement for 
the judges of the highest court on which the 
retired judge served as a full-time judge. 

Retirement compensation shall be paid to the 
retired judge monthly during the remainder 
of his life." 

Because of the asserted application of the Economic Stabil¬ 
ization Act to the State of Missouri and the compensation of its 
judicial officers through litigation initiated by the United 
States of America as Plaintiff against the State of Missouri and 
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William Robinson, Treasurer of the State of Missouri, Defendants, 
in the United States District Court for the Western District of 
Missouri, Central Division, Case No. 1888, questions have arisen 
as to what effect, if any, the Economic Stabilization Act has upon 
the determination of retirement benefits of judicial personnel as 
set forth in Section 476.530, Cum.Supp. RSMo 1971. 

Two events have rendered the request for an official opinion 
of the Attorney General moot. The first was the issuance of 
Executive Order 11695, on January 11, 1973, which terminated Phase 
II of the Economic Stabilization Program and implemented Phase III 
The second is that on January 29, 1973, this office received Plain 
tiff's Application for Leave of the Court to Withdraw Plaintiff's 
Motion for Preliminary Injunctive Relief. In that motion, plain¬ 
tiff stated: 

"Comes now the Plaintiff and moves that its 
motion for a preliminary injunction be with¬ 
drawn from the consideration of this Honor¬ 
able Court. 

"The President promulgated Executive Order 
11695 on January 11, 1973. The Executive 
Order and regulations issued thereunder re¬ 
moved the need for prospective injunctive re¬ 
lief against the increased salary payments 
by Defendant State of Missouri. 

"The Executive Order does not defeat any 
suit or action commenced with respect to any 
right possessed, liability incurred or of¬ 
fense committed prior to January 11, 1973. 

Plaintiff, therefore, renews its motion for 
mandatory injunctive relief for restitution 
of salary increases paid and received which 
were in excess of those permitted by the 
Economic Stabilization Act of 1970 and regu¬ 
lations issued thereunder." 

Therefore, because the United States government is no longer 
asserting a claim that the present compensation of the judicial 
officers of the State of Missouri is in violation of the Economic 
Stabilization Program, the questions presented are moot. Thus, a 
judge who elects to retire receives retirement compensation which 
is equal to fifty percent of the compensation provided by law at 


- 3 - 



Honorable Christopher S. Bond 


the tine of retirement for the judges of the highest court on 
which the retired judge served as a full-time judge. The phrase 
"compensation provided by law at the time of retirement," refers 
to those specific amounts as provided by the General Assembly of 
Missouri as set forth in the various statutory provisions defining 
the rate of judicial compensation, and, such amounts are presently 
unaffected by Phase III of the Economic Stabilization Program. 

Very truly yours. 


JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 48 


Major General Charles M. Kiefner 
Adjutant General 
1717 Industrial Drive 
Jefferson City, Missouri 65101 

Dear General Kiefner: 

This is in response to a request of your predecessor for an 
opinion from this office in part as follows: 

"May the cost of life insurance for individual 
Guardsmen, ordered to active State duty pur¬ 
suant to Section 41.480 RSMO, for coverage only 
during such duty, be considered 'an expense in¬ 
cident to emergency duties performed by the Na¬ 
tional Guard when ordered out by the Governor' 
and therefore chargeable to the appropriation 
authorized the Governor by Section 4.020 of the 
Conference Committee Substitute for House Bill 
#1004, 76 th General Assembly. 

"If not, is the cost properly chargeable to an 
existent State appropriation or is new legisla¬ 
tion required?" 

The military forces of this state is governed by Chapter 41, 
RSMo. It provides for the organization and government of the state 
militia and National Guard. 

We assume life insurance to which you refer means life insur¬ 
ance on the life of the individual member of the state militia which 
is payable to his beneficiary or for the benefit of his estate. We 
find no statute authorizing the purchase of life insurance as sug¬ 
gested. 
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The militia of the state, which includes the Adjutant General 
and his office, constitutes the military of the executive depart¬ 
ment of the state goverment, under the direct control of the Gov¬ 
ernor. The organized militia consists of the National Guard and 
air forces of the United States that are allocated to the state and 
accepted by the state and members of the state militia organized 
by the state. 

Section 41.430, RSMo, provides that the officers, warrant and 
flight officers of the organized militia on active duty in the ser¬ 
vice of the state shall receive as compensation the same pay, lon¬ 
gevity and allowances as are or may be provided for officers of 
like grade and branch of service in the armed forces of the United 
States. It also provides that enlisted personnel of the organized 
militia when ordered to active duty by the Governor shall receive 
as compensation-the same pay, longevity, rations and quarters as 
may be provided for enlisted personnel of like grades and branches 
of service in the armed forces of the United States, or $14 a day, 
whichever is greater. (This amount has been increased to $19 a 
day by House Bill No. 499, 77th General Assembly, approved by the 
Governor on June 15, 1973.) In other words, their compensation as 
such is provided for by statute. 

The organized military forces -provided for in Chapter 4±, 

RSMo, is an administrative agency of the state and has only such 
powers as are expressly given by statute. State ex rel. Kelly v. 
Hackmann , 205 S.W. 161, 164-165 (Mo. banc 19TH7T 

It is our opinion that since the compensation to be paid mem¬ 
bers of the military forces of the state is determined by statute 
the amount as provided for by statute is the maximum and no addi¬ 
tional compensation can be paid. We have held absent such a stat¬ 
ute when the amount of compensation to be paid a public employee 
for services rendered is not determined by statute but is within 
the discretion of the employing agency, insurance may be purchased 
as part of the compensation to be paid the employee by agreement. 
However, this rule does not apply to the question now under con¬ 
sideration due to the fact that the amount of compensation is de¬ 
termined by statute. 

It is the opinion of this office that public funds may not be 
used to pay the premiums for life insurance on the life of members 
of the state militia while serving on active duty during an emergency. 



JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 49 


Mr. Charles Shaffer, Director 
Division of Management Systems 
Office of Administration 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Shaffer: 

This letter is in reply to an official request for an Attor¬ 
ney General's opinion submitted by the past director of the Admin¬ 
istrative Services section of the Division of Budget and Comptroller, 
Mr. Richard Murphy. Mr. Murphy inquired whether equipment used pur¬ 
suant to a lease-purchase agreement by one executive agency of the 
state of Missouri could be transferred to another executive agency 
of the state of Missouri without said transfer being in conflict 
with some provision of state law, and, especially, the competitive 
bid requirements of Section 34,040, RSMo.. Specifically, the ques¬ 
tion was whether the Division of Mental Diseases [Mental Health] 
could legally transfer an IBM 360/30 computer, which was the sub¬ 
ject of a lease-purchase agreement between that executive agency 
and International Business Machines Corporation, to the Division 
of Health, another executive agency of the state of Missouri. 

We have concluded that such a transfer is expressly autho¬ 
rized by the provisions of Section 34.140, RSMo, which provides 
in part as follows: 

"The purchasing agent shall have the power 
to transfer supplies from any department where 
they are not needed to any other department where 
they are needed and to direct that proper charges 
and credits be made on the inventories of the 
departments concerned. ..." 
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The term "supplies" is defined "to mean supplies, materials, 
equipment, contractual services and any and all articles or things 
except as in this chapter otherwise provided." Section 3^.010, 
RSMo. This broad definition of "supplies" would include the IBM 
360/30 computer which is the subject of the present inquiry. 

In order to perfect the transfer of equipment, which was the 
subject of the original opinion request, it would only be neces¬ 
sary that the purchasing agent "direct that proper charges and 
credits be made on the inventories of the departments concerned." 
(You will please note that by operation of Section 26.300(3), RSMo 
Supp. 1971 s Section 3^. 1^0, RSMo, when referring to the purchasing 
agent, shall be construed as referring to the Commissioner of Ad¬ 
ministration. ) 

Therefore, you are hereby advised that it is not contrary to 
any provision of state law for the Commissioner of Administration, 
acting in the role of purchasing agent, to transfer computer equip 
ment from the Division of Mental Health to the Division of Health. 



JOHN C. DANPORTH 
Attorney General 
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OPINION LETTER NO. 51 


Honorable Gene McNary 

Prosecuting Attorney 

St. Louis County 

St. Louis County Courts Building 

7900 Carondelet 

Clayton, Missouri 63105 

Dear Mr. McNary: 

This is in response to your request for an opinion from this 
office as follows: 

"May a defendant, who strikes a police officer 
in the official discharge of that officer's 
duty, be charged with the violation of either 
the misdemeanor provisions of 557*220 R.S.Mo. 
or with the violation of the felony provisions 
of 557*215 R.S.Mo.? Further, if a defendant 
is charged with violation of the felony provi¬ 
sion of 557*215 R.S.Mo. are the misdemeanor 
provisions of 557*220 R.S.Mo. 'a lesser-included 
offense' requiring a lesser-included offense 
instruction at trial? 

"Assume a factual situation as follows: Police 
officer while on duty within his jurisdiction 
receives call from dispatcher to respond to a 
certain location for a fight in progress. Upon 
arriving at the scene, police officer attempts 
to arrest one of the persons involved in the 
melee and one of the by-standers in the crowd 
jumps upon the back of the police officer, 
strikes the police officer with his fist about 
the head and shoulders, and also attempts to 
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wrestle the police officer's gun from his posi¬ 
tion. Which statute would more appropriately 
apply in this situation considering no serious 
injury done to the officer—557.215 R.S.Mo., a 
felony, or 557.220 R.S.Mo., a misdemeanor?” 

You inquire specifically concerning the provisions of Sections 
557*215 and 557.220, RSMo, and their application to the offense 
which you describe. In order to construe these sections, it is 
necessary to consider their legislative history together with other 
statutory provisions. 

Section 557.200, RSMo, provides in substance that if any per¬ 
son or persons knowingly and willfully obstruct, resist or oppose 
any sheriff or other ministerial officer in the service or execu¬ 
tion of any writ, warrant or process, or in the discharge of any 
official duty, in any felony case, such person shall be punished 
by imprisonment In the penitentiary for a period as provided therein. 

Section 557-210, RSMo, provides in substance that if any per¬ 
son or persons shall knowingly and willfully obstruct, resist or 
oppose any sheriff or any other ministerial officer in the service 
or execution of any writ, warrant or process or in the discharge 
of any other duty in any case, civil or criminal, other than a fel¬ 
ony, such person shall be adjudged guilty of a misdemeanor. 

Section 557*220, RSMo, provides as follows: 

"Every person who shall knowingly and willfully 
assault, beat or wound any such officer , while 
engaged in the service or execution, or attempt 
to serve or execute any writ, warrant or pro¬ 
cess, original or judicial, or any order or 
rule of court, or while in the discharge of 
any other official duty, shall, on conviction, 
be adjudged guilty of a misdemeanor.” 

(Emphasis added) 

These statutory provisions have been the same in substance 
since 1879. 

It Is our view "such officer” in Section 557.220, supra , means 
the sheriff or ministerial officer as described in Sections 557.200 
and 557.210. 

It is our view that these sections should be construed together 
in determining the provisions of Section 557.220. The offenses de¬ 
scribed in these sections apply only to an assault on a sheriff or 
other ministerial officer. 
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Section 557.215, RSMo, was enacted by the General Assembly In 
1965 , H.C.S.S.B. No. 190, Laws of Missouri 1965, pages 668-669 which 
reads as follows: 

"Any person who shall wilfully strike, beat 
or wound any police officer, sheriff, highway 
patrol officer or other peace officer while 
such officer is actively engaged in the per¬ 
formance of duties imposed on him by law, and 
every person-who shall aid or assist in doing 
any such striking, beating or wounding, is 
guilty of a crime and, upon conviction, shall 
be punished by imprisonment by the department 
of corrections for a term of not more than 
five years, or by confinement in the county 
jail for not less than six months nor more 
than one year, or by a fine of not more than 
one thousand dollars, or by both such fine 
and imprisonment." 

This statute was not enacted as an amendment to any other 
statute and in our opinion was intended to create a new offense 
by making it a felony for any person to willfully strike, beat or 
wound any police officer, sheriff, highway patrol officer or an y 
peace officer while actively engaged in the performance of their 
official duties, and making it an offense for any person who shall 
aid or assist in such striking, beating or wounding of such officers 

No doubt Section 557-215 was numbered and placed in sequence 
with the above sections by the committee on legislative research 
as authorized by Section 3.050, RSMo, but such designation had no 
legislative authority to expand or change the meaning of the law 
by their arbitrary insertion in the Revised Statutes between Sec¬ 
tions 557.210 and 557.220. State v. Maurer, 164 S.W. 551 (Mo. 1914) 
It should be construed as though It created a separate and distinct 
offense without regard to the provisions of the other statutory 
provisions above referred to. 

Section 556.230, RSMo, provides as follows: 

"Upon an indictment for an assault with intent 
to commit a felony, or for a felonious assault, 
the defendant may be convicted of a less of¬ 
fense; and in all other cases, whether prose¬ 
cuted by indictment or information, the jury 
or court trying the case may find the defen¬ 
dant not guilty of the offense as charged, and 
find him guilty of any offense, the commission 
of which Is necessarily included in that charged 
against him." 
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Under Section 557.215, s upra ,- any person who shall willfully 
strike, beat or wound any police officer, sheriff, highway patrol 
officer, or other peace officers while such person is actively en¬ 
gaged in the performance of their duties or who aid such person 
in striking, beating or wounding is guilty of the crime punishable 
by imprisonment in the penitentiary or by confinement in the county 
jail as provided therein. It constitutes a felony and is a felon¬ 
ious assault within the provisions of Section 556 .230, supra . 

The question now arises under the facts as you have submitted 
whether such person may be charged with a felony as provided in 
Section 557.215, supra , or with a lesser offense. 

It is our opinion that it is a discretionary matter with the 
prosecuting attorney to determine whether a person is to be charged 
under the provisions of Section 557.215, or with a lesser offense 
which the facts and evidence will support. It, is often true a single 
act will constitute an offense under two different statutes. Under 
such circumstances the state may elect to prosecute for either of¬ 
fense. State v. Smith, 422 S.W.2d 50 (Mo. banc 1967 ); State v. Koen, 
468 S.W.2d 625 (Mo. 1971). 

Section 559.220, RSMo, provides as follows: 

"Any person who shall assault or beat or wound 
another, under such circumstances as not to 
constitute any other offense herein defined, 
shall, upon conviction, be punished by a fine 
not exceeding one hundred dollars, or impris¬ 
onment in the county jail not exceeding six 
months, or by both such fine and imprisonment." 

The factual situation which you have submitted is that a po ¬ 
lice officer while on duty receives a call from the dispatcher to 
respond to a certain location for a fight in progress and upon ar¬ 
riving at the scene the police officer attempts to arrest one of 
the persons involved in the melee one of the bystanders in the crowd 
jumps upon the back of the police officer, strikes the police of¬ 
ficer with his fist about the head and shoulders, and also attempts 
to wrestle the police officer's gun from his position. 

It is our view that under these assumed facts the bystander 
who jumped upon the back of the police officer and striking such 
police officer with his fists may be charged under the provisions 
of Section 557.215, supra , a felony statute, or under Section 559. 
220, supra, a misdemeanor statute. 


4 - 



Honorable Gene McNary 


If he is charged under the felony statute, the court should 
instruct the jury that the defendant may be convicted of the of¬ 
fense of common assault. 

It is therefore our opinion that it is a discretionary matter 
for the prosecuting attorney to decide whether a person should be 
charged with a greater or lesser offense depending upon the facts 
of each case. A person charged under the provisions of Section 
557.215 with felonious assault on a police officer may be convict¬ 
ed of the lesser offense of common assault under the assumed facts 
as submitted. 

^^^ Yours ve ry truly, 

JOHN C. DANPORTH 
Attorney General 
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COURTS: Commissioners of the probate courts 

PROBATE COURTS: appointed under the provisions of 

RETIREMENT: Section 481.115* RSMo, applicable 

to probate courts of counties hav¬ 
ing more than 400,000 Inhabitants are not entitled to receive 
any compensation under Sections 476.450, RSMo et seq., which pro¬ 
vide for the appointment of retired Judges and commissioners as 
special commissioners or referees. 


OPINION NO. 53 


March 1, 1973 


Honorable Donald L. Manford 
Missouri Senate, District 8 
Room 425 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Senator Manford: 

This opinion is in response to your question with respect 
to Sections 476.450 to 476.510, RSMo, which deal with the appoint¬ 
ment of retired Judges as special commissioners. 

Your questions are as follows: 

"Is a Commissioner of the Probate Court, 
appointed pursuant to Section 481.115, RSMo., 

1969, who has served twelve (12) years con¬ 
tinuously in that capacity and who has at¬ 
tained the age of sixty-five years, entitled 
to receive the benefits provided by Section 
476.450, ibid., by reason of Section 476.456, 
ibid.? 

"If the answer to the preceding question is 
in the affirmative, is the individual re¬ 
quired to do any affirmative act prior to 
the date he becomes fully qualified under 
said sections? 

"If the answer to the first question is in 
the affirmative, is his retirement compensa¬ 
tion based upon one-third of his annual com¬ 
pensation earned during the year immediately 
preceding the date he attains the age of sixty- 
five? If not, then on what basis is his re¬ 
tirement compensation calculated?" 
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Section 481.115* RSMo, to which you refer, provides: 

"The Judge of the probate court of any county, 
which has more than four hundred thousand in¬ 
habitants, may appoint, as one of the assis¬ 
tants authorized by section 483-585, RSMo, a 
person to be known as probate court commis¬ 
sioner, who shall possess the same qualifi¬ 
cations and take and subscribe a like oath 
as such judge. The compensation of the com¬ 
missioner shall be limited, determined and 
paid as provided by sections 483.475 and 483- 
585, RSMo; provided, however, that said com¬ 
missioner shall receive a per diem of twenty 
dollars per day as compensation unless said 
commissioner is a regular salaried employee 
of the probate court in which event he shall 
receive no per diem allowance; and his ser¬ 
vice shall extend until terminated by order 
of the Judge entered of record but not be¬ 
yond the term of office of such judge. Sub¬ 
ject to approval or rejection by the Judge, 
the commissioner shall have all the powers 
and duties of the Judge; but the Judge shall 
by order of record reject or confirm all or¬ 
ders, Judgments, and decrees of the commis¬ 
sioner within the time such Judge could set 
aside such orders. Judgments, or decrees, had 
the same been made by him; and if so confirm¬ 
ed such orders. Judgments, and decrees shall 
have the same effect as if made by the Judge 
on the date of such confirmation." 

Under the provisions of the above section such probate com¬ 
missioners are paid as determined by Sections 483.475 and 483.585, 
RSMo. 


Section 483.475 (Senate Bill No. 423, 76th General Assembly, 
Second Regular Session), provides: 

"1. In counties having more than thirty thou¬ 
sand inhabitants, the probate Judges shall ap¬ 
point their own clerks, assistants and stenog¬ 
raphers, and shall determine their number and 
their salaries by order of record and may re¬ 
move them when in the discretion of the Judges 
it is deemed advisable. All salaries of the 
Judges and their appointees shall be paid 
monthly by the county, upon requisition is¬ 
sued by the probate Judges. 
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"2. In counties having more than thirty thou¬ 
sand and less than two hundred and fifty thou¬ 
sand Inhabitants, the total salaries of all 
clerks, assistants and stenographers in the 
probate court for any one calendar year shall 
not exceed the total sum of fees received and 
accounted for by the Judge of the court for 
the preceding year, except that in no event 
shall the total sum exceed thirty thousand 
dollars except as provided hereinafter in para¬ 
graph 3, and except that in counties where the 
total sum of fees received and accounted for 
by the Judge for the preceding year shall be 
less than four thousand two hundred dollars, 
the total salaries of all clerks, assistants 
and stenographers shall not exceed the sum 
of four thousand two hundred dollars. 

"3. In counties having more than one hundred 
and fifty thousand and less than two hundred 
fifty thousand inhabitants, and in counties 
of the second class in which the circuit court 
sits in more than one city, the total salaries 
of clerks, assistants and stenographers in 
the probate court for any one calendar year 
shall not exceed the total sum of thirty-five 
thousand dollars. 

"4. In any county where need exists, the 
county court is authorized to provide such 
additional clerks, deputy clerks or other em¬ 
ployees in the probate court as the county 
court in its discretion believes are required 
and is authorized to provide funds for payment 
of salaries or parts of salaries of the clerks, 
deputy clerks and employees in addition to the 
maximum amounts allowed by subsection 2. 

"5* In any county having two hundred and fifty 
thousand or more inhabitants, the total salaries 
of all clerks, assistants and stenographers for 
any calendar year shall not be such that the 
total salaries of the Judge and his appointees 
shall exceed the total sum of fees received 
and accounted for by the Judge for the year." 

Section ^ 83 . 585 , provides: 

"In all counties now or hereafter having a 
population of two hundred and fifty thousand 


3 



Honorable Donald L. Manford 


inhabitants or more, and in cities not within 
a county, the probate Judge shall, at the end 
of each month, pay to the county treasurer, 
or in a city not within a county, to the city 
treasurer, all fees charged and collected on 
behalf of the Judge or clerks of said court, 
and said treasurer shall receipt therefor. 

The probate Judge shall fix the salaries of 
his clerks, assistants and stenographers, 
and out of the fees paid over to the trea¬ 
surer shall be paid the salary of the pro¬ 
bate Judge, the salaries of his clerks, assis¬ 
tants and stenographers, and all expenses in¬ 
curred by him for supplies and office equip¬ 
ment used in the office, upon requisition 
drawn by the Judge of said court on said 
county or city treasurer. The total of all 
salaries. Judge's salary and expenses so 
paid out during any calendar year shall not 
exceed the total fees collected by such 
Judge during such year." 

The two applicable sections with respect to such Judges 
retirement provisions are Sections 476.450 and 476.456, RSMo 

Section 476.450, provides: 

"Any person having reached the age of sixty- 
five years and having in this state served 
an aggregate of twelve years, continuously 
or otherwise, as a Judge or commissioner of 
the supreme court, or as a Judge or commis¬ 
sioner of any of the courts of appeals, or 
as a circuit Judge, or as a Judge of a court 
of criminal correction, or as a Judge of a 
court of common pleas, or either or both as 
Judge or commissioner of any of said courts, 
and who shall have ceased to hold such of¬ 
fice by reason of the expiration of his term, 
or voluntary resignation or retirement by 
reason of having reached the age of seventy- 
five years, under section 25* article V, of 
the Constitution of Missouri, shall, if he so 
elects as hereinafter provided, be made, con¬ 
stituted and appointed a special commissioner 
or referee for and during the remainder of 
his life and shall, while he remains a resi¬ 
dent of Missouri, be entitled to and shall 
receive an annual compensation, salary or 
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retirement compensation during the remainder 
of his life a sum equal in amount to one-third 
the salary or compensation then or thereafter 
provided for by law for the office from which 
he has retired, and said sum shall be payable 
monthly out of the general revenue of the 
state of Missouri." (Emphasis added) 

Section 476.456, provides: 

"1. Any person whether or not a licensed at¬ 
torney having reached the age of sixty-five 
years, and having any prior Judicial service 
except as a police Judge, or Justice of the 
peace of twelve years or more on October 13» 

1969 , or having served an aggregate of twelve 
years continuously or otherwise as Judge or 
commissioner of any of the courts provided 
for under the provisions of sections 16 and 
18, article V of the constitution, shall have 
the same rights and privileges upon the same 
conditions as are provided for the Judges 
and commissioners specified in section *<76.450. 

"2. Any Judge presently serving as a magis¬ 
trate or probate Judge is entitled to include 
any time he has served as a Justice of the 
peace of this state in computing the prior 
Judicial service required by this section." 

First of all, it is clear that Section 476.456 refers to 
Judges or commissioners "of any of the courts provided for under 
the provisions of sections 16 and 18, article V of the consti¬ 
tution, ..." Section 16 of Article V refers to the probate 
courts and Section 18 of Article V refers to the magistrate 
courts. 

However, as can be seen from our above quotation of Section 
476.450, the eligible Judge or commissioner is to receive "as 
annual compensation, salary or retirement compensation during 
the remainder of his life a sum equal in amount to one-third the 
salary or compensation then or thereafter provided for by law 
for the office from which he has retired . . . ." Further, as 
we have noted by our quotations of the provisions of Sections 
481.115, 483.475 and 483.585, the salaries of the commissioners 
of such probate courts are not set by law but are determined by 
the Judges of the court as provided therein. 

While it is true, of course, that a determination of salary 
by a Judge under such provisions may have the force of law, it 
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is not a determination by the legislature and is not "provided 
for by law for the office . . . In this regard, we note that 

Section 21 of Article III of the Missouri Constitution provides 
that no law shall be passed except by bill (although the initia¬ 
tive power is reserved to the people under Section 49, Article 
III). While there are some cases holding that "prescribed by 
law" does not have the limited connotation of "prescribed by stat¬ 
ute", we do not believe that such cases are applicable in the pre¬ 
mises. Cf. In re McKinney's Estate , 173 S.W.2d 898 , 902 (Mo. 

1943) and United States Fidelity & Guaranty Co. v. Guenther , 

281 U.S. 34, 50 S.Ct. 165, 7 1 * L. Ed. 683 (1929). 

We realize that there is no ambiguity in Section *476 .456 , 
quoted above, which expressly provides that qualified commis¬ 
sioners as well as Judges of ". . . any of the courts provided 
for under the provisions of sections 16 and 18, article V of the 
constitution, shall have the same rights and privileges upon the 
same conditions as are provided for the Judges and commissioners 
specified in section 476.450." There are, of course, no commis¬ 
sioners of the magistrate courts (Section 18, Article V) and the 
reference to commissioners must necessarily have been to commis¬ 
sioners of the probate court, (Section 16, Article V). All other 
judges have salaries fixed by law and commissioners of the courts 
of appeals and of the Supreme Court have salaries which are by 
law, Section 477.081, RSMo Supp. 1971, the same as that of the 
Judges appointing them. The problem then hinges not on inter¬ 
preting the legislative intent as such intent is clearly expressed 
in Section 476.450. The problem is one of giving effect to the 
legislative intent. Absurdities are not attributed to legis¬ 
latures unless there is no rational means of escape. State v. 
Board of Curators , 188 S.W. 128, 135 (1916). 

As we have noted the salaries of the commissioners of the 
probate court are fixed by the Judges and theoretically at least 
have no determinable certainty or uniformity. This creates an 
illogical and unworkable situation if an attempt is made to com¬ 
pute present or future benefits of such commissioners under the 
provisions of Section 476.450. In practical application it would 
place the determination of retirement benefits in the hands of 
the judge who sets the commissioner's salary and subsequent com¬ 
putations would vary depending upon the amount paid a successor 
commissioner. We do not believe that the legislature intended 
such a result. 

In these circumstances it should be considered probable that 
the legislature in providing that the retirement amount would be 
as then or thereafter provided by law meant exactly that. That 
is, that the legislature intended that such commissioners would 
be entitled to retirement benefits at such time as the amount of 
the compensation of such commissioners is provided for by law. 
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Since no such compensation has been provided by law, the legis¬ 
lature has not, in our view, implemented the provisions of Sec¬ 
tion 476.456 and thus there is no quantitative measure with 
which to ascertain compensation entitlement. 

We note by comparision that Section 476.515, RSMo Supp. 1971, 
of the new retirement sections defines "Judge" as: 

"... any person who has served or is serv¬ 
ing as a Judge or commissioner of the supreme 
court or of the court of appeals, or as a 
judge of any circuit court, probate court, 
magistrate court, court of common pleas or 
court of criminal corrections of this state 
or as a Justice of the peace;" 

Inasmuch as the above definition obvious.ly excludes such 
commissioners of the probate courts, it seems clear that the leg¬ 
islature abandoned any desire to bring such probate commissioners 
under a retirement plan. Considering both plans together we see 
no logical reason why the legislature would Include them in one 
plan and exclude them from the other. Notably, the new retire¬ 
ment plan by its definition of Judges does not even include time 
spent in service as a probate court commissioner in determining 
length of service. 

We believe that the above answers the remaining questions 
you pose. 


CONCLUSION 

It is the opinion of this office that commissioners of the 
probate courts appointed under the provisions of Section 481.115, 
RSMo, applicable to probate courts of counties having more than 
400,000 inhabitants are not entitled to receive any compensation 
under Sections 476.450, RSMo et seq., which provide for the ap¬ 
pointment of retired Judges and commissioners as special com¬ 
missioners or referees. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 


Very truly yours. 




JOHN C. DANFORTH 
Attorney General 
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January 5, 1973 


OPINION LETTER NO. 5^ 

Answer by Letter - Klaffenbach 


Honorable John Sims 
Prosecuting Attorney 
Newton County Courthouse 
Neosho, Missouri 6*1850 

Dear Mr. Sims: 

This letter is In response to your opinion request in 
which you ask the following questions: 

"a) Is it the duty of a Prosecuting Attorney 
of a county of the third class to represent 
and act as attorney for a County Highway Com¬ 
mission (Alternative Form) orgainzed under 
the provisions of RSMO 230.200 et seq.? 

"b) Does the County Highway Commission have 
the authority to hire an attorney to represent 
it? 

"c) Is it permissible for a Prosecuting At¬ 
torney to act a3 attorney for a County High¬ 
way Commission and to receive compensation 
for hi3 services from the Commission in ad¬ 
dition to his compensation as Prosecuting 
Attorney?" 

It is our view that the enclosed opinions relating to the 
duties of the prosecuting attorney with respect to county hospi¬ 
tals and county planning and zoning commissions apply and present 
an analogous situation. That is, although Sections 230.200, RSMo 
Supp. 1971 et seq., make no mention of the employment of legal 
counsel or impose any express requirement upon the prosecuting 
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attorney to represent the county highway commission established 
pursuant to such sections it nevertheless seems clear to us that 
under the provisions of Chapter 56, RSMo relative to the duties 
of the prosecuting attorney, the prosecuting attorney must repre¬ 
sent the county highway commission. In our view the alternative 
form, county highway commission provisions merely establish 
another way in which certain third and fourth class counties can 
function in maintaining county roads. 

You have cited to us the case of State ex rel. Wammack & 
Welborn v. Affolder , 257 S.W. 493 (Spr.Ct.App. 1924), in which 
the court held that a prosecuting attorney ha3 no duty to repre¬ 
sent a township in connection with a road bond issue. This case 
is not applicable because the county highway commission is a 
county agency performing a county function. 

Thus in answer to your first question, it is our view that 
it is the duty of the prosecuting attorney of a county of a third 
class to represent and act as attorney for a county highway com¬ 
mission, alternative form, organized under the provisions of 
Sections 230.200, RSMo Supp. 1971 et seq. 

It follows in view of our first holding and consistent with 
the enclosed opinions that the county highway commission does 
not have the authority to hire a private attorney to represent 
it. 


It likewise follows that since the prosecuting attorney, 
in our view, must act for the highway commission as part of his 
official duties he cannot receive additional compensation because 
such additional compensation has not been expressly provided by 
the legislature for the performance of such duties. 

Very truly yours, 


JOHN C. DANFORTH 
Attorney General 


Enclosures: Op. No. 68 

10/7/39, Orr 

Op. No. 92 
3/5/53, Vogel 

Op. No. 1 
6/24/61*, Conley 

Op. No. 131 

6/26/64, Hollingsworth 
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The magistrate courts, in the ab¬ 
sence of express statutory autho¬ 
rization, do not have the authority 
to, by general rule applicable to 
all cases, require that a plaintiff 
make a deposit of $12 when a defen¬ 
dant in a civil case requests a Jury 
trial. 


OPINION NO. 56 


January 17, 1973 


Honorable George E. Murray 
Representative, District 90 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Murray: 

This opinion is in response to your question in which you ask: 

"Does the Magistrate Court have the right 
in a pending case where a Jury is requested by 
defendant, subsequent to the filing of the case, 
to compel the plaintiff to post an additional 
deposit for Court costs.” 

You further state that: 

"The Magistrate Courts of St. Louis Coun¬ 
ty require a deposit for costs by way of a fil¬ 
ing fee at the time any matter is heard. It 
has been their custom that when the defendant 
subsequently would file a request for a Jury, 
that the Court would then order that the plain¬ 
tiff be compelled to post an additional $12 by 
way of deposit for Jury Court costs which may 
thereafter be accrued and charged. When ques¬ 
tioned concerning this and asked for statutory 
authority, the various Magistrates could only 
reply that this has always been done, and they 
could point to no authority, but stated that 
they believed it to be within the 'inherent 
power of the Court'.” 

The applicable statute is Section 517.630, RSMo, which provides: 

"Before the magistrate shall commence an in¬ 
vestigation of the merits of the cause, by an 
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examination of the witnesses, or the hearing 
of any other testimony, either party may de¬ 
mand that the cause be tried by a Jury, which 
Jury shall be composed of twelve good and law¬ 
ful persons having the qualifications of Jurors 
in the circuit court, unless the parties shall 
agree on a less number, in which case the Jury 
shall consist of the number agreed upon, not 
less than six; provided, that three-fourths or 
more of the Jurors concurring may return a ver¬ 
dict, which shall have the same force and ef¬ 
fect as if rendered by the entire panel. If 
the verdict be rendered by the entire panel, 
the foreman alone may sign it, but if rendered 
by a less number than the entire panel, it shall 
be signed by all the Jurors who agree to it." 

We have assumed of course that you are referring to civil cases 
inasmuch as you refer to the "plaintiff." 

We believe that the question is decided by the opinion of the 
Supreme Court of Missouri in Meadowbrook Country Club v. Davis , 421 
S.W.2d 769 (Mo. banc 1967) wherein the court held that in a circuit 
court proceeding on an appeal from the magistrate court, the cir¬ 
cuit court could not by rule condition the defendant’s waiver of 
Jury in any mode not prescribed by statute or contrary to the Rules 
of the Supreme Court. The Supreme Court held the circuit court 
erred in denying a Jury trial where the only reason for the refusal 
to provide the defendant with a Jury was his failure to make a timely 
written demand and a deposit required under the circuit court rule. 
That case, of course, applied to the circuit court and the Supreme 
Court expressly noted that it did not find it necessary to consider 
the requirement of a deposit separately from the other requirements 
of the rule; however, it is our view that the holding of that case 
is applicable in the premises. For similar instances where the 
courts of appeals have invalidated court rules as conflicting with 
the statutes and the Supreme Court Rules, see Wade v. Wade , 395 S.W.2d 
515 (St.L.Ct.App. 1965) and Commerce Trust Company v. Morgan, 446 
S.W.2d 492 (K.C.Ct.App. 19691^ 

The argument has been advanced that Section 517.160, RSMo, is 
authority for such a rule. Section 517.160 provides: 

"If the plaintiff is a nonresident of the coun¬ 
ty, or shall become a nonresident after the 
commencement of a suit, or if from any cause 
the magistrate shall be satisfied that he is 
unable to pay the costs, the magistrate shall 
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rule the plaintiff, on or before the day In 
the rule named, to give security for the pay¬ 
ment of costs in such suit; and if the plain¬ 
tiff fail on or before the day in such rule 
named to file the obligation of a responsible 
person of the county whereby he shall bind him¬ 
self to pay all costs that have or may accrue 
in such action, or to deposit a sum of money 
equal to the costs that have accrued and will 
probably accrue in the same, the magistrate, 
on motion, shall dismiss the suit unless se¬ 
curity is given before the motion is determined. 11 

This office previously rejected this theory in Opinion No. 18 
dated February 11, 1948, to Combs, copy enclosed, in which we held 
that a magistrate cannot require a deposit for costs in excess of 
that specified by statute in civil proceedings by a general rule 
of court applicable to all cases. We agree with the holding of 
that opinion but modify it to the extent that the reference there¬ 
in to what is now Section 514.020 (then Section 1402, RSMo 1939) 
should have properly been to Section 517.160. We also enclose 
Opinion No. 57 dated March 26, 1947, to Marr, which holds that a 
magistrate court does not have the power to require security in 
every case for costs in excess of that provided by statute. The 
magistrate may, of course, require additional security for costs 
in the precise circumstances permitted by statute. 

Under the provisions of Section 517.630, which we have cited, 
either party may demand a Jury and there is no provision that we 
are able to find which conditions the right to a Jury under that 
section on an additional deposit for Jury costs. Further, we find 
no authority for the magistrate court to prevent the plaintiff from 
proceeding to trial because of his refusal to deposit such costs 
when the defendant demands a Jury by a rule applicable to all cases. 

We do not pass upon the general authority of the magistrate 
court to promulgate rules. We simply note that in the premises it 
is our view that the rule in question is invalid. 

CONCLUSION 

It is the opinion of this office that the magistrate courts, 
in the absence of express statutory authorization, do not have the 
authority to, by general rule applicable to all cases, require that 
a plaintiff make a deposit of $12 when a defendant in a civil case 
requests a Jury trial. 
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The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 

Yours very truly, 

<* c^2—^2-^ 

JOHN C. DANPORTH 
Attorney General 


Enclosures: Op. No. 18 

2- 11-48, Combs 

Op. No. 57 

3- 26-47, Marr 
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PROSECUTING ATTORNEY: The provision of Sections 56.065 

and 56.270, Senate Bill No. 515, 
Second Regular Session, 76 th General Assembly, relating to pro¬ 
secuting attorneys apply to a county of the second class in which 
the circuit court sits in more than one city in such county and 
do not apply to a second class county in which the circuit court 
sits in only one city unless said county has a population of more 
than 100,000. 


OPINION NO. 57 


February 1, 1973 


Honorable A. J. Seier 
Prosecuting Attorney 
Cape Girardeau County 
721 North Sunset 
Cape Girardeau, Missouri 63701 

Dear Mr. Seier: 

This is in response to your request for an opinion from this 
office as follows: 

"Do Sections 56.065 and 56.270 (which are ef¬ 
fective 1/1/73) apply to second-class counties 
within a multi-county Judicial Circuit Court 
thereby necessitating the Circuit Court sitting 
in 'more than one city'? 

"According to my information, Senate Bill 515 
was introduced by Senator Bradshaw as a 'local 
bill' during the last Legislative Session. 

Supposedly this Bill would affect only Jasper 
County which is a second-class county wherein 
the Circuit Court sits in more than one city 
within that County. It would also affect any 
county with a population of more than 100,000, 
e.g. Jefferson County. 

"In researching the number of second-class 
counties that are in multi-county circuits, I 
find that six out of the nine second-class 
counties would be affected by these statutes 
if it is determined that they fall within the 
language of the statutes 'or in a county of 
the second class in which the Circuit Court 
sits in more than one city. . .' 
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"Since this affects the practice of law for 
certain prosecutors and their budgets for the 
calendar year 1973, we earnestly request an 
Immediate opinion." 

In substance you Inquire whether Sections 56.065 and 56.270 
as enacted In Senate Bill No. 515, Second Regular Session, 76 th 
General Assembly and which became effective January 1, 1973, apply 
to second class counties In which the circuit court sits in only 
one city in said county but does sit in cities in the other coun¬ 
ties of the circuit. 

Section 56.065, RSMo, provides: 

"Notwithstanding the provisions of section 56 . 

36 O, the prosecuting attorney of every first 
class county having a charter form of govern¬ 
ment and of counties of the second class having 
a population of more than one hundred thousand 
inhabitants or in a county of the second class 
in which the circuit court sits in more than 
one city shall devote his full time to his of¬ 
fice, and, except in the performance of his 
official duties, shall not engage in the prac¬ 
tice of law." (Emphasis added) 

Section 56.270, RSMo, provides as follows: 

"The prosecuting attorney in all counties of 
the second class having a population of more 
than one hundred thousand inhabitants or in 
a county of the second class in which the cir ¬ 
cuit court sits in more than one city shall 
receive for his services an annual salary of 
twenty thousand dollars. The prosecuting at¬ 
torney in all other counties of the second 
class shall receive for his services an annual 
salary of fourteen thousand dollars." 

(Emphasis added) 

• 

It is our view that the underlined provision of the above 
statutes apply only to second class counties in which the circuit 
court sits in more than one city within the same county. They do 
not apply to second class counties in which the circuit court sits 
in only one city in the second class county even though the cir¬ 
cuit court is held in cities in the other counties within the Ju¬ 
dicial circuit. 
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These sections do apply to the prosecuting attorney In all 
counties of the second class having a population of more than 
100,000 inhabitants. 


CONCLUSION 

It Is the opinion of this office that the provisions of Sec¬ 
tions 56.065 and 56.270, Senate Bill No. 515, Second Regular Ses¬ 
sion, 76 th General Assembly, relating to prosecuting attorneys 
apply to a county of the second class in which the circuit court 
sits in more than one city in such county and do not apply to a 
second class county in which the circuit court sits in only one 
city unless said county has a population of more than 100,000. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Moody Mansur. 



JOHN C. DANFORTH 


Attorney General 
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SCHOOLS: Section 170.051, S.C.S.S.B. 638, 

TEXTBOOKS: 76th General Assembly, requires 

TUITION: a public school district to 

"purchase and loan free all text¬ 
books" for children resident of the district who are enrolled 
in kindergarten classes held in a school which also enrolls 
students seven years of age or older. 


OPINION NO. 58 


August 21, 1973 


Dr. Arthur L. Mallory 
Commissioner of Education 
State Department of Education 
Jefferson State Office Building 
Jefferson City, Missouri 65101 

Dear Dr. Mallory: 

This official opinion is in response to your request for 
a ruling on the following question: 

"Does Section 170.051, RSMo, S.C.S.S.B. 

638, require a public school district to 
'purchase and loan free all textbooks' for 
children resident of the district who are 
enrolled in kindergarten classes?" 

Section 170.051, V.A.M.S., is part of Senate Committee Sub¬ 
stitute for Senate Bill No. 638, enacted by the General Assembly 
in 1972. The heart of the law is contained in the first three 
subsections of Section 170.051, V.A.M.S., which read as follows: 

"1. As used in this Section, the fol¬ 
lowing terms shall have the meaning indi¬ 
cated unless the context otherwise requires: 

"(1) 'Textbook', means workbooks, man¬ 
uals, or other books, whether bound or in 
looseleaf form, intended for use as a prin¬ 
cipal source of study material for a given 
class or group of students, a copy of which 
is expected to be available for the individ¬ 
ual use of each pupil in such class or group. 
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"(2) 'School', means any elementary or 
secondary school, public or nonpublic, non¬ 
profit, within this state, and wherein a 
resident of the state may legally fulfill 
the compulsory school attendance school re¬ 
quirements of Section 167.031, RSMo. 

"2. Each public school board shall pur¬ 
chase and loan free all textbooks for all 
children who reside in the district and at¬ 
tend an elementary or secondary school in 
this state. 

"3. Textbooks shall be loaned to all 
pupils residing in the district on an equi¬ 
table basis and without discrimination on 
the grounds of race, creed, color, national 
origin, or school attended." 

The remainder of Section 170.051 and all of Section 170.055, 
V.A.M.S., provide the mechanism for the purchase, distribution, 
and control of the textbooks. 

Under subsection 2 of Section 170.051, textbooks shall be 
loaned to all children residing in the school district and at¬ 
tending "an elementary or secondary school in this state." 

You ask whether a student enrolled in kindergarten is attend¬ 
ing an elementary school within the meaning of Section 170.051. 

In Section 160.011, RSMo 1969, "public school" is defined 
to include "all elementary and high schools operated at public 
expense. . . ." Only two classifications of schools are pro¬ 
vided for, elementary and high schools. There is no third 
classification of schools called kindergarten schools. 

In the same section, "elementary school" is defined as "a 
public school giving instruction in two or more grades not higher 
than the eighth grade. . . ." In this definition, no limit is 
placed on where elementary school begins. 

In determining the probable intent of the Legislature con¬ 
cerning this question, we may look to administrative regulations 
in force at the time the law was approved, since the Legislature 
acts within the framework of the ongoing operation of Missouri 
schools. England v. Eckley , 330 S.W.2d 738 (Mo. banc 1959); 
Community Memorial Hospital v. City of Moberly , 422 S.W.2d 290 
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(Mo. 1967); and Farmers State Bank v. Stewart , 454 S.W.2d 908 
(Mo. banc 1970). When we do this, we find that the State Board 
of Education, the agency entrusted with the duty of supervising 
public education in Missouri, treats kindergarten as part of 
elementary school. 

In the School Administrator's Handbook (Publication No. 

20-H, 1969), published by the State Board of Education and 
filed with the Secretary of State, various rules and regula¬ 
tions are set out, among which are those pertaining to the 
classification of Missouri public schools. Classification 
is a responsibility of the State Board of Education pursuant 
to Section 161.092(9), RSMo 1969. "Elementary school" is 
defined in the Handbook at pages 115-116 as "that part of a 
school system which has a distinct organization including 
grades within the limits of kindergarten through eight inclu¬ 
sive." Immediately thereafter "kindergarten" is defined as 
"that part of the elementary school which provides appropriate 
learning activities for children five years of age." Thus, 
when the State Board of Education looks at elementary schools 
for evaluation and classification purposes, it considers kinder¬ 
gartens as an integral part of the elementary school. 

We are aware of the reference in Section 170.051 to the 
compulsory school attendance law (Section 167.031, RSMo 1969) 
and of the reference in Section 170.055 to the district's 
enumeration list (Section 167.011, RSMo 1969), as a basis for 
the distribution of funds credited to the county foreign in¬ 
surance tax fund for the purchase of textbooks. Neither the 
compulsory school attendance law nor the enumeration list law 
includes kindergarten-age students. We believe that the 
reference to the compulsory school attendance law was made 
in an effort to assure that students receiving aid under this 
Act were attending bona fide schools recognized by the state, 
and that the reference to this law was not meant to exclude 
from the benefits of the Act students attending kindergarten at 
qualified schools. (However, in the event that a school offers 
only kindergarten, or kindergarten and pre-school, classes and 
does not enroll any students seven years of age or over, then 
students attending that school would not be entitled to free 
textbooks.) Similarly, the pupil enumeration list is the only 
census currently available listing the school-age population 
(between 6 and 20) by school district regardless of schools 
attended. The use of the enumeration list to determine a dis¬ 
trict's share of the foreign insurance tax moneys used to finance 


3 



Dr. Arthur L. Mallory 


the law does not indicate the Legislature's intent to exclude 
kindergarteners from the benefits of the Free Textbook Act. 

Based on the foregoing, both as a matter of legal defini¬ 
tion and administrative interpretation, we conclude that 
kindergarten is commonly thought to be a part of an elementary 
school. We find no language in Section 170.051 which indicates 
that the Legislature chose to have the term "elementary school" 
defined more narrowly for the purposes of that section than 
it is in other portions of the school laws and regulations. 


CONCLUSION 


Therefore, it is the opinion of this office that Section 
170.051, S.C.S.S.B. 638, 76th General Assembly, requires a 
public school district to "purchase and loan free all text¬ 
books" for children resident of the district who are enrolled 
in kindergarten classes held in a school which also enrolls 
students seven years of age or older. 

The foregoing opinion, which I hereby approve, was pre¬ 
pared by my assistants, Richard E. Vodra and D. Brook Bartlett. 


Very trulv^rours. 




JOHN C. DANFORTH 


Attorney General 




4 



LICENSES: Under Section 1 of H.C.S.H.B, No. 

NURSING HOMES: 204, 76 th General Assembly, Second 

DIVISION OF HEALTH: Regular Session, the Division of 

DIVISION OF MENTAL HEALTH: Mental Health Is required to adopt 

rules for all institutions accept¬ 
ing the mentally retarded including facilities operated by the 
Division itself. Homes and Institutions which are licensed under 
the provisions of Chapter 198 as nursing homes by the Division 
of Health and which come within the provisions of Section 2 et 
seq., of H.C.S.H.B. No. 204 must also be licensed by the Division 
of Mental Health and must conform to the rules and regulations 
promulgated by the respective Divisions. 


OPINION NO. 60 


January 17, 1973 


Dr. Harold Robb, Director 
Division of Mental Health 
Department of Public Health & Welfare 
722 Jefferson Street 
Jefferson City, Missouri 65101 

Dear Dr. Robb: 

This opinion is in response to your request in which you 

ask: 



"a) Do the statutes (Section 202.831 V.A.M.S. 
House Bill No. 204, 76 th General Assembly, 

Second Regular Session) and any proposed rules 
or standards issued by the Division of Mental 
Health under the statutes apply to state fa¬ 
cilities operated by the state? 

"b) Will licenses Issued by the Division of 
Mental Health be required of nursing homes 
having one or more retarded persons where 
such homes have already been licensed by the 
Division of Health as licensed nursing homes?" 

Section 1 of H.C.S.H.B. No. 204, 76 th General Assembly, 
Second Regular Session, provides: 

"The division of mental health shall adopt 
reasonable rules, regulations and standards 
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for a ll Institutions, public or private , which 
may accept mentally retarded persons for care, 
treatment and custody. Those rules, regula¬ 
tions and standards shall provide for differ¬ 
ent types of institutions, and shall be de¬ 
signed to promote and regulate safe and ade¬ 
quate facilities for the care and treatment 
of mentally retarded persons. The rules, 
regulations and standards shall particularly 
provide for 

(1) The admission and commitment of the 
mentally retarded; 

(2) Their education and training; 

(3) Their general medical and health care; 

(4) Adequate physical plant facilities, 
including housekeeping and maintenance 
standards; 

(5) Food service facilities; 

(6) Safety precautions; 

(7) Drugs and medications; 

(8) A uniform system of record keeping; 
and 

(9) Standards of patients' rights." 

(Emphasis added ) 

Section 2 provides: 

"The division shall establish a procedure for 
the licensing of all homes or institutions 
which accept mentally retarded persons for 
care, treatment or custody, except those state 
institutions operated by it . Applications 
for a license shall be made to the division 
upon forms provided by it and each applica¬ 
tion shall contain such information as the 
division requires, which may include affirm¬ 
ative evidence of ability to comply with the 
reasonable rules, regulations and standards 
adopted by the board. Each application for 
a license, except applications from a govern ¬ 
mental unit , shall be accompanied by an an¬ 
nual license fee of seventy-five dollars for 
establishments which accept less than ten 
patients, and one hundred fifty dollars from 
establishments which accept ten or more. All 
license fees shall be paid to the collector 
of revenue for deposit in the general revenue 
fund of the state treasury." (Emphasis added) 
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The other sections of the bill provide for application, 
licensing, revocation, suspension and appeal, and establish an 
effective date of January 1, 1973 for the licensing of such 
facilities. 

Notably what is now Section 1 of the bill was formerly Sec¬ 
tion 5 of House Bill No. 1099> 76th General Assembly, Second 
Regular Session, which did not pass. The latter bill attempted 
to provide for a separate division of mental retardation and 
would have created a "board of mental retardation" which would 
have been empowered to appoint a director of such division and 
to establish rules, regulations and standards for all institu¬ 
tions, public or private, which accept mentally retarded persons 
for care, treatment and custody. What was Section 5 of House 
Bill No. 1099 and the sections which followed Section 5 of House 
Bill 1099, with minor changes, was introduced and added to and 
made a part of H.C.S.H.B. No. 204. The only change in Section 
5 respecting the adoption of rules was that "board of mental 
retardation" was deleted and in its place the words "division 
of mental health" was inserted. Thus it appears from the legis¬ 
lative history of the section in question that the words "all 
institutions, public or private" was intended to be all inclusive 
and to include all state institutions which accept mentally re¬ 
tarded persons for care, treatment and custody. 

It is true of course that the state and its agencies are not 
normally within the purview of a statute unless the intention to 
include them is clearly manifest. This rule was expressed by 
the Supreme Court of Missouri in Hayes v. City of Kansas City , 

241 S.W.2d 888, 892 (Mo. 1951) in which the court citing from 
59 C.J.S. 653, pp. 1103-1104, stated: 

"'The state and its agencies are not to be 
considered as within the purview of a stat¬ 
ute, however general and comprehensive the 
language of such act may be, unless an inten¬ 
tion to include them is clearly manifest, as 
where they are expressly named therein, or 
included by necessary implication. This gen¬ 
eral doctrine applies with especial force to 
statutes by which prerogatives, rights, ti¬ 
tles, or interests of the state would be di¬ 
vested or diminished; or liabilities imposed 
upon it; but the state may have the benefit 
of general laws, and the general rule has 
been declared not to apply to statutes made 
for the public good, the advancement of reli¬ 
gion and Justice, and the prevention of injury 
and wrong. f " 
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It Is our view that the broad language of Section 1, which 
we have underscored which includes all institutions, public or 
private, is sufficiently manifest to be within the general rule 
and includes all institutions of the state, including the insti¬ 
tutions of the Division of Mental Health which provide for care, 
treatment and custody of the mentally retarded. Although the 
Division of Mental Health is not by name included it was not 
expressly excepted. By comparison the Division of Mental Health 
was excepted from the licensing provisions of Section 2 of the 
same bill thus fortifying our conclusion that there was no legis¬ 
lative intent to exclude the Division from the provisions of 
Section 1. 

Clearly under Section 2, all such state institutions, except 
as we have noted, the state institutions which are operated by 
the Division itself, have to be licensed. This is because Sec¬ 
tion 2 applies to all governmental units and it is our view that 
if the legislature did not intend to include divisions or depart¬ 
ments of state government within the term "governmental unit" 
it would not have been necessary to expressly except such insti¬ 
tutions operated by the Division of Mental Health. It is also 
notable that many of the provisions of these sections were taken 
verbatim from Chapter 197, respecting the licensing of hospitals 
by the Division of Health. However, the term "governmental unit" 
although defined in Section 197.020, RSMo, as "any county, muni¬ 
cipality or other political subdivision or any department, divi¬ 
sion, board or other agency of any of the foregoing" was not 
carried into the present bill. We conclude that in the context 
of the sections in question, the term "governmental unit" was 
intended to be all inclusive and includes state institutions 
except those operated by the Division itself. 

With respect to your second question, it is our view that 
the provisions of Chapter 1-98 relative to the licensing of "nurs¬ 
ing homes" as defined therein by the Division of Health and the 
provisions of H.C.S.H.B. No. 204 provide for the licensing of 
different types of facilities. It is obvious that the legisla¬ 
ture felt a need for separate licensing of homes and insti¬ 
tutions caring for the mentally retarded and it is thus clear 
that homes or institutions which fall under the provisions of 
Chapter 198, respecting licensing by the Division of Health and 
which also fall under the provisions of these sections, are re¬ 
quired to be licensed by both the Division of Health and the 
Division of Mental Health and to conform to such regulations as 
are promulgated under and pursuant to the respective sections. 

CONCLUSION 

It is the opinion of this office that under Section 1 of 
H.C.S.H.B. No. 204, 76 th General Assembly, Second Regular Session 
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the Division of Mental Health is required to adopt rules for all 
institutions accepting the mentally retarded including facilities 
operated by the Division itself. Homes and institutions which 
are licensed under the provisions of Chapter 198 as nursing homes 
by the Division of Health and which come within the provisions of 
Section 2 et seq. , of H.C.S.H.B. No. 204 must also be licensed 
by the Division of Mental Health and must conform to the rules 
and regulations promulgated by the respective Divisions. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 


Very truly yours, 



JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 6l 
Answer by letter-Wood 


Herbert R. Domke, M.D., Director 
Missouri Division of Health 
Broadway State Office Building 
Jefferson City, Missouri 65101 

Dear Dr. Domke: 

You have requested ray legal opinion on the following question: 

"Is the State Board of Health authorized by 
either Section 192.020, RSMo, or Sections 192. 

180 to 192.220, RSMo, to adopt and promulgate 
rules and regulations governing the location 
and construction of private water wells?" 

The laws referred to are here set forth in their entirety: 

"It shall be the general duty and responsibil¬ 
ity of the division of health to safeguard the 
health of the people in the state and all its 
subdivisions. It shall make a study of the 
causes and prevention of diseases. It shall 
designate those diseases which are infectious, 
contagious, communicable or dangerous in their 
nature and shall make and enforce adequate or¬ 
ders, findings, rules and regulations to pre¬ 
vent the spread of such diseases and to deter¬ 
mine the prevalence of such diseases within 
the state. It shall have power and authority, 
with approval of the director of public health 
and welfare, to make such orders, findings, 
rules and regulations as will prevent the en¬ 
trance of infectious, contagious and communi¬ 
cable diseases into the state." Section 192.020, 

RSMo 1969 " .. 
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"The division of health shall make and enforce 
adequate rules and regulations for the main¬ 
tenance of a safe quality of water dispensed 
to the public and for the collection of samples 
and analysis of water, either natural or treated, 
furnished by municipalities, corporations, com¬ 
panies, or individuals to the public and shall 
fix the fees for any service rendered under 
the rules and regulations to cover the cost 
of the service.» Section 192.180, RSMo 1969 


"The analysis of all water reouired by this 
chapter shall be made by the division of health 
laboratories at Jefferson City, Missouri. All 
fees or other moneys payable under the provi¬ 
sions of said chapter shall be payable to and 
collected by the division of collection in the 
department of revenue and deposited in the di¬ 
vision of health, water and sewage fund to be 
used in payment of expenses incurred by said 
division, and the state comptroller shall draw 
his warrant for claims against this fund after 
such claims have been approved by the direc¬ 
tor of the division of health. No fees under 
this section shall be paid by any city or mu¬ 
nicipality except when the waterworks is owned 
and operated by said city or municipality." 
Section 192.190, RSMo 1969 


"Every municipal corporation, private corpora¬ 
tion, company or individual supplying or au¬ 
thorized to supply water to the public within 
the state shall file with the division of health 
a certified copy of the plans and surveys of 
the water works with a description of the meth¬ 
ods of purification and of the source from which 
the supply of water is derived, and no source 
of supply shall be used without a written per¬ 
mit of approval from the division of health, 
and no new supplies shall be established or 
dispensed to the public without first obtain¬ 
ing such written permit of approval. Whenever 
an investigation of any water supply, plant, 
or methods used shall be undertaken by the di¬ 
vision of health, it shall be the duty of the 
municipality, corporation, company, institution 
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or person having in charge the v/ater supply 
under investigation to furnish on demand to 
the division of health such information as 
that body considers necessary to determine 
the sanitary quality of the water being dis¬ 
pensed. Approval of new water supplies for 
municipalities must necessarily involve con¬ 
sideration of sewage provisions for safety to 
the public health." Section 192.200, R SMo 1969 


"Nothing in sections 102.180 to 192.220 shall 
apply to the municipal water supply in cities 
which a constant supervision of the said city 
water supply to insure a safe quality of water 
dispensed is conducted by or is acceptable to 
the city department of health of that city." 

Section 192'. 220, R SMo 19 69 

Section 192 . 020 , RSMo, was enacted in its oresent form in 1919. 
L. Mo. 1919 , p. 372.' Sections 192.180-192.2 20 , RSMo , were first 
enacted in 1919 and have not been subsequently amended in any ma¬ 
terial respect. L. Mo. 1 9 19, p. 370 . In fact, the enactment of 
present Section 192.02 0 (House Bill No. 711, 50th General Assembly) 
preceded that of present Sec tions 192.160-192.220 (House Bill Mo. 
712, 50th General Assembly)””by but three days. 

Sections 19 2.18 0-192.220 pertain to persons dispensing or sup¬ 
plying water to the public, and thus would have no application to 
private water wells or we11s used solely by their owners. There¬ 
fore, in our opinion, the State Board of Health would have no power 
to make and enforce rules and regulations applicable to private 
wells under Sections 192.180-192.220, RSMo . 

However, we believe that the Board of Health could find and 
determine that private wells constitute a source of infectious, 
contagious or communicable disease and, under the authority of 
Section 192.020, RSMo , make and enforce reasonable and adequate 
rules” and regulations governing the construction of such wells so 
as to prevent the entrance and snread of such diseases into this 
state. We think there can be no doubt as to the relationship be¬ 
tween potable water and Infectious, contagious or communicable 
disease. 


", . . we take notice of the germ theory of 
disease, and that the human body may give off 
germs dangerous to the public health, and that, 
should these reach the intake of the water sup¬ 
ply, they might, as suggested by the State Board 
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spread contagion throughout the city." S tat e 
V. Morse , 80 A. 189 , 19*4 (Vt. 1911) 


"... the established scientific fact that 
water can serve as a carrier of disease germs 
to one drinking it is one within judicial 
notice ..." State v. Heller, 196 A. 337, 

3*40-3*11 (Conn. 1937) 

In our opinion, the power of the Board of Health to thus regu¬ 
late private water supply wells under Section 192.020, RSMo, is not 
denied by the legislature's simultaneous enactment of the lav? con¬ 
ferring regulatory jurisdiction over public water supoly wells. Sec 
tions i 92 .l 8 O-i 92 . 220 , RSMo. * ' 


"’In Black on Interpretation of Laws, In 
speaking of statutes in pari materia, It is 
said: "Especially is it the rule that differ¬ 
ent legislative enactments passed unon the 
same day or at the same session, and relating 
to the same subject, are to be read as parts 
of the same act." 

"’To like effect in 2 Lewis’ Sutherland 
on Statutory Construction (2d Ed.) p. 8*45, 
whereat it is said: "It is observed that in 
the comparison of different statutes passed 
at the same session or nearly at the same time 
this circumstance has weight; for it is usu¬ 
ally referred to as indicating the prevalence 
of the same legislative purpose, as rendering 
it unlikely that any marked contrariety was 
intended." 

"’It Is easy to 3ee why the rule of con¬ 
struction pertaining to statutes in pari materia 
applies with peculiar force to statutes passed 
at the same session of a legislative body. In 
such case we have, in fact, the same minds act¬ 
ing upon the one subject. It Is not to be pre¬ 
sumed that the same body of men would pass con¬ 
flicting and incongruous acts. The presumption 
is that they had in mind the whole subject under 
consideration; that, whilst the one general sub¬ 
ject Is touched in several separate acts, yet 
the legislative intent was that of a harmonious 
whole. In such case, it is the duty of the courts 
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to so construe all the act in such manner that 
each and every part thereof may stand, if such 
construction can be attained, without doing 
violence to the language used in the several 
acts .' 1 State ex rel. Karbe v. Bader, 78 S.W.2d 
8 35, 839 (Mo. "banc T 9 3^5 

We consider Section 192.020^,_R fMo , a legislative direction 

to the Board of Health~to "adopt and enforce all regulations neces¬ 
sary and proper to the prevention of any infectious, contagious, 
communicable or dangerous disease. We view Sections 192.180-192. 
220, RSMo , as a legislative direction of certain minimal steps 
T1 .e. , regulation of public water wells) for the Board of Health 
to take to accomplish this same result, but not as restrictive of 
additional methods (i^e., regulation of private water wells) which 
the Board of Health might later find to be necessary for these pur 
poses. 

We are also mindful of the rule in this state that powers con 
ferred upon boards of health relating to their safeguarding of pub 
lie health receive a liberal construction from the courts. State 
ex r el. H or ton v. Clark, 9 S,W.2d 635 (Ho. banc 1928). With par¬ 
ticular reference to the subject of drinking water, a court in an¬ 
other jurisdiction has stated: 

"When dealing with statutes which promote pub¬ 
lic health, safety and welfare, courts tradi¬ 
tionally apply a liberal construction with 
respect to supervisory and regulatory powers— 
and this is certainly so with regard to water 
meant for human uses. ..." C ity of Newark v. 

Department of Health of State of Mew Jersey, 

26"2 A.2d 718 , 72 T "(inj".AppT1 9 7~0T 

And in the same vein, the Virginia Supreme Court of Appeals sus¬ 
tained a statute authorizing the formation of a water district, 
requiring all property owners therein to connect to the district 
water system and an imolemental resolution of the district com¬ 
mission requiring all landowners to abandon their use and consump¬ 
tion of any private subsurface water. Weber City Sanitation Com- 
missi on v. Craft , 87 S,E.2d 153, 157-160 JVr .T 9 5 51. ~~ 

"So far as we know, the power of the State, 
under its police power, to provide for the 
health of its peonle, has never been ques¬ 
tioned, but on the contrary, has been stressed 
as one of the powers which may be given the 
broadest application; and it is common know¬ 
ledge that this power has been increasingly 
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exercised, in keening with advances made in 
the sciences of medicine and sanitation, in 
recent years. In these circumstance, courts 
are reluctant to place limits on what may be 
done in the interest of the health of a com¬ 
munity, so long as unreasonable methods are 
not employed, nor the natural and constitu¬ 
tional rights of citizens invaded. 

"The evidence introduced by both parties shows 
that the subsurface wells here involved, in¬ 
cluding the well of Craft, are on lots where 
septic tanks, cesspools and outdoor toilets 
are maintained; that the water from many of 
these wells has at one time or another been 
contaminated and unfit for human consumption, 
and at one time this was the situation with 
respect to the well on Craft’s property. 

* * £ 

"If Craft and other citizens similarly 'situ¬ 
ated could not be required to connect with 
the water system provided for under the act 
its effectiveness would be nullified. 

K -55 # 

"The exercise of the police power cannot be 
circumscribed within narrow limits nor can it 
be confined to precedents resting upon condi¬ 
tions of the past. As civilization changes 
and advancements are made the police power 
must of necessity develop and expand to meet 
such conditions." 

The importance which the legislature of Missouri has attached 
to public health regulations adonted by the State Board of Health, 
is reflected in the following statutory provision: 

"All rules and regulations authorized and made 
by the division of health in accordance with 
this chapter shall supersede as to those mat¬ 
ters to which this chapter relates, all local 
ordinances, rules and regulations and shall be 
observed throughout the state and enforced by 
all local and state health authorities. Noth¬ 
ing herein shall limit the right of local au¬ 
thorities to make such further ordinances, rules 
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and regulations not inconsistent with the rules 
and regulations prescribed by the division of 
health which may be necessary for the particu¬ 
lar locality under the jurisdiction of such lo¬ 
cal authorities." Section 192.290, RSMo 

We conclude that the State Board of Health has the authority 
to promulgate regulations with respect to private water wells. How¬ 
ever, we emphasize that in order to sustain the regulation of pri¬ 
vate water wells under Section 192.020, RSMo, It is first necessary 
that the Board of Health: 

(1) Flake a study of diseases; 

(2) Designate those specific diseases which 
are contagious, communicable, infectious or 
dangerous; 

(3) Adopt only such regulations pertaining 
to private water wells as are reasonably 
designed to prevent the spread of such 
designated diseases. 


Yours very truly. 


JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 62 
Answer by letter-Mansur 


Honorable Frank Bild 
State Senator, District 15 
State Capitol Building 
Jefferson City, Missouri 65101 


Dear Senator Bild: 

Thi3 is in response to your request for an opinion from this 
office a3 follows: 

"1) Is the city clerk required to be a resi¬ 
dent of the city? 

"2) Are non-elective officers or city employees 
of a 4th class city required to be resi¬ 
dents of such a city? 

"3) If non-elective officers or office employ¬ 
ees of a 4th class city are required to be 
residents of such a city, which non-elective 
officers or city employees must meet this 
requirement?*' 

Residency qualifications for officers elected or appointed to 
office in the city of the fourth class are found in Section 79.250, 
RSMo, as follows: 

"All officers elected or appointed to of¬ 
fices under the city government shall be qua¬ 
lified voters under the laws and constitution 
of this state and the ordinances of the city 
except that appointed police officers, the 
city attorney, and other employees having only 
ministerial duties need not be registered vo¬ 
ters of the city. No person shall be elected 


FILED 

U 




Honorable Frank Blld 


or arpointed to any office who shall at the 
tine be in arrears for any unpaid city taxes, 
or forfeiture or defalcation in office. All 
officers, exceot appointed nolice officers, 
the city attorney, and other employees having; 
only ministerial duties, shall be residents of 
the city." 

We are enclosing herewith an opinion issued by this office to 
the Honorable David H. Jackson, Prosecuting; Attorney of St. Clair 
County, Osceola, Missouri, on December 23 , 1969, in which we stated 
that a person may be appointed as a policeman in a fourth class 
city who is not a resident of such city. 

Section 79.250, supra , orovides that "... All officers, ex¬ 
cept appointed police officers, the city attorney, and other em¬ 
ployees having only ministerial duties, shall be residents of the 
city." 


In answer to your first question whether the city clerk is re¬ 
quired to be a resident of the city, our answer is in the negative 
insofar as specific provisions of Section 79-320, RSMo, are con¬ 
cerned. Such section provides as follows: 

"The board of aldermen 3hall elect a clerk 
for such board, to be known as ’the city clerk,' 
whose duties and term of office shall be fixed 
by ordinance. Among; other things, the city 
clerk shall keep a Journal of the proceedings 
of the board of aldermen. He shall safely and 
properly keep all the records and papers belong¬ 
ing to the city which may be entrusted to his 
care; he shall be the general accountant of 
the city; he is hereby empowered to administer 
official oaths and oaths to persons certifying 
to demands or claims against the city." 

It is our view that duties of the citv clerk of a fourth class 
city provided for in Section 79.320, supra , are ministerial. Under 
the specific provisions of Section 79.250, supra , the clerk who 
has only ministerial duties is exempt from the residency require¬ 
ments. We have no information as to duties or responsibilities im¬ 
posed on the clerk by ordinance and do not pass on the question 
whether he is required to be a resident of the city if other than 
ministerial duties are placed on him by ordinance. 

In answer to your second question whether non-elective offi¬ 
cers or city employees of a fourth class city are required to be 
residents of 3uch city depends entirely upon the duties of such 
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officers. In Yelton v. Becker, 2^8 S.W.2d 86 (St.L.Ct.App. 1952) 
the court stated, l.c. 89 : 

"... Ministerial duties are those duties of 
a clerical nature which a public officer is 
required to perform upon a given state of facts, 
in a prescribed manner, in obedience to the 
mandate of legal authority, without regard to 
his own judgment or opinion concerning the 
propriety of the act to be performed. ..." 

We are unable to give a definite answer to your second and 
third question without having definite information as to the du¬ 
ties they are to perform in order to determine whether their du¬ 
ties are only ministerial. If they are not ministerial, they have 
to be residents of the city. 

Yours very truly. 


JOHN C. DANFORTH 
Attorney General 

Enclosure: Op. No. 516 

12-23-69, Jackson 
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CONFLICT OF INTEREST: 
GOVERNOR: 


The disclosure of assets procedure 
contemplated by Governor-elect 
Christopher S. Bond complies with 
the requirements of Section 105.^60, RSMo, of the conflict of inter¬ 
est law, which permits filings disclosing substantial interests 
during each session of the General Assembly in lieu of separate 
filings of substantial personal or private interests by the 
Governor in any bill before passing on such bill. 


OPINION NO. 65 


January 5, 1973 


Honorable Christopher S. Bond 
Governor-elect 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Governor-elect Bond: 

This opinion is in response to your question asking: 

"Upon taking office as Governor, I plan to 
comply with the economic interest disclosure 
provisions of Section 105.^60, RSMo 1969, by 
listing assets I then own. 

"Subsequently, I plan to place in a ’blind 
trust' all of my investment assets, exclud¬ 
ing only real estate held for the personal 
use of my wife and myself, automobiles and 
other personal property used by us, and cash 
held in checking or savings accounts. The 
trustee of this trust will be some financial 
institution outside the State of Missouri and 
not regularly subject to regulation by or en¬ 
gaged in financial dealings with the State 
of Missouri. 

"Under terms of the trust, the trustee will 
be empowered to sell and buy assets for in¬ 
vestment purposes, to exercise stock voting 
rights or other prerogatives of ownership 
in the assets, to make such changes gener¬ 
ally as are necessary in the investments and 
will be instructed not to advise me of the 
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assets In the trust or any proposed changes 
In the assets in the trust. 

"I will reserve the rights to receive the 
income from the trust, to additional cash or 
other assets to the trust, to direct that the 
trustee turn over assets in such form as it 
deems desirable to charities and others In 
dollar amounts that I designate and set gen¬ 
eral guidelines in terms of Investment objec¬ 
tives, such as capital gains and income for 
the trustee. 

"All taxes owed on the investments will be 
computed by a certified public accounting 
firm, and I will pay the amounts indicated 
without learning the identity of the assets 
so held. 

"Each successive year after making the dis¬ 
closure required under Section 105*460, RSMo 
1969, I shall file a statement as required 
under that section listing any assets not 
in the 'blind trust' and that investment as¬ 
sets are held for me in the trust and income 
is received by me from the trust. Such be 
the case, I will further state that I have 
no knowledge of assets held within the trust, 
or if I do gain knowledge of some or all of 
the assets in the trust, I shall state such 
knowledge. 

"At any time during my term of office as 
Governor I exercise the power to revoke the 
trust, I will immediately thereupon file a 
statement indicating such action with the 
authority designated to receive reports under 
Section 105.460, RSMo 1969. 

"Your official opinion Is requested: (a) as 
to whether the disclosure policies outlined 
above for succeeding years comply with both 
the letter and the intent of Section 105.460, 

RSMo 1969, and (b) as to whether the trans¬ 
actions described above would conflict with 
any other laws of the State of Missouri." 

The pertinent provisions are found in Sections 105.450 and 
105.460, RSMo. 
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Section 105.^50, provides: 

"As used in this act, unless the context 
clearly requires otherwise, the following 
terms have the meanings indicated: 

(1) 'Agency', any department, office, 
board, commission, bureau, institution or 
any other agency, except the legislative and 
Judicial branches of the state or any polit¬ 
ical subdivision thereof including counties, 
cities, towns, villages, school, road, drain¬ 
age, sewer, levee and other special purpose 
districts; 

(2) 'Business entity', a corporation, as¬ 
sociation, firm, partnership, proprietorship, 
or business entity of any kind or character; 

(3) 'Regulatory agency', any agency which 
issues licenses, fixes rates, promulgates 
rules and regulations which affect more than 
its internal operation, holds formal hearings 
or makes determinations; 

(4) 'Substantial interest', ownership by 
the individual or his spouse directly or in¬ 
directly, of ten per cent or more of any busi¬ 
ness entity, or of an interest having a value 

of ten thousand dollars, or more, or the receipt 
by an individual or his spouse of a salary, 
gratuity, or other compensation or remunera¬ 
tion of six thousand dollars or more per year 
from any individual, partnership, organization, 
or association; 

(5) 'Substantial personal or private inter¬ 
est in any measure or bill', any interest in 

a measure or bill which results from the com¬ 
bined definitions of sub-sections (2) and (4) 
of this section." 

Section 105.460, provides: 

"The governor, lieutenant governor and any 
member of the general assembly who has a sub¬ 
stantial personal or private interest in any 
measure or bill proposed or pending before 
the general assembly shall, before he passes 
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on the measure or bill, file a written report 
of the nature of the Interest to the chief 
clerk of the house or the secretary of the 
senate and such statement shall be recorded 
in the journal. However, if the governor, 
lieutenant governor or any member of the gen¬ 
eral assembly desires, at the beginning of 
any regular or special session, or any time 
during said regular or special session, to 
disclose substantial interests that he or she 
may have at any time during the session then 
he or she shall thereafter be relieved from 
filing a written report on each measure or 
bill proposed or pending. Said disclosure 
by anyone named in this section of substan¬ 
tial interests shall be filed in writing with 
the chief clerk of the house or the secretary 
of the senate and shall be recorded in the 
Journal. If during the session a person 
named in this section and who has filed sub¬ 
stantial interests shall require the filing 
of a further substantial interest as herein 
defined then he may add same to his filing 
as herein provided and the same shall be 
recorded in the Journal.” 

We understand from the first sentence of your question that 
the first filing that you make will list all assets that you own 
including those to be placed in the blind trust. 

Your successive annual filings contemplate no disclosure of 
the unknown assets held in the blind trust but will state that 
assets are held for you in the trust and that income is received 
by you from the trust. This procedure as outlined in your above 
statement, in our view, meets the requirements of Section 105.460. 

We know of no Missouri laws which would be violated by the 
procedure described by you. 

CONCLUSION 

It is the opinion of this office that the disclosure of 
assets procedure contemplated by Governor-elect Christopher S. 

Bond complies with the requirements of Section 105.460, RSMo, of 
the conflict of interest law, which permits filings disclosing 
substantial interests during each session of the General Assembly 
in lieu of separate filings of substantial personal or private 
interests by the Governor in any bill before passing on such 
bill. 
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The foregoing opinion, which I hereby approve, was prepared 
by ray assistant, John C. Klaffenbach. 



JOHN C. DANPORTH 
Attorney General 
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SCHOOLS: School districts may not charge fee 

for summer or night school to resi¬ 
dents under twenty-one; may make charges for damage to school prop¬ 
erty and for extracurricular activities; must provide band instru¬ 
ments if credit is given for band participation; must furnish gym 
shoes to indigents; must furnish materials for making products as 
part of classes; may withhold transcript from student if he fails 
to pay a legal fee imposed for misuse of school property. 


OPINION NO. 66 


March 7, 1973 


Dr. Arthur L. Mallory 
Commissioner of Education 
Department of Education 
Jefferson State Office Building 
Jefferson City, Missouri 65101 


FILED 

i/pCp 


Dear Dr. Mallory: 

This opinion is in response to your request for a ruling on 
the constitutional legality of the following eight practices: 

”1. May a school district charge a fee for 
summer school where the course work is 
given for credit applicable to meet 
graduation requirements? 

"2. May a school district charge a fee for 
night school where the course work is 
given for credit applicable to meet 
graduation requirements? 

”3. May a school district make charges for 

library late returns, damaged books, lost 
books, et cetera? 

". May a school district withhold transcripts 

from pupils who do not pay fees and charges? 

"5. May a school district require students to 
wear soft-soled shoes and uniforms for 
participation in physical education classes? 

If so, must they be provided from school 
district funds? 
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”6. May a school district charge students for 
non-requlred activities such as yearbooks, 
assemblies, and athletic events? 

”7. May a school district require band members 
to furnish their own Instruments or rent 
them from the school? 

"8. May a school district require students 

to provide materials for use In construc¬ 
ting or making products or Items in classes 
offered for academic credit?" 

The starting point for this opinion is Section 1(a) of Article 
IX of the Missouri Constitution of 19^5, which reads in relevant 
part as follows: 

"A general diffusion of knowledge and intelli¬ 
gence being essential to the preservation of 
the rights and liberties of the people, the 
general assembly shall establish and maintain 
free public schools for the gratuitous instruc¬ 
tion of all persons in this state within ages 
not in excess of twenty-one years as prescribed 
by law. ..." 

This office recently ruled that Section 1(a) forbids a school dis¬ 
trict from charging any fee to any resident student who wishes to 
enroll in a course offered for academic credit by that school dis¬ 
trict. Opinion No. 269, Hill, December 1, 1972. That opinion was 
specifically concerned with a $35 fee per student for an automobile 
driver's training course offered during the regular school term. In 
this request, you have asked us to explore the ramifications of that 
opinion as they relate to problems more difficult than a simple tui¬ 
tion charge for a course. 

(1) Pees for summer school. 

Missouri school districts are authorized to offer summer school 
programs by Section 178.280, RSMo 1969, approved first in 1961 (L. 
1961, p. 353), which reads as follows: 

"The school board of any six-director district, 
in its discretion, may establish and maintain 
summer schools, making all necessary rules and 
regulations therefor and fixing the rates of 
tuition of resident pupils above the age of 
twenty years and of others who are not entitled 
to receive free public school privileges in the 
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district. At its discretion, the board may 
require tuition of all pupils resident in the 
district attending the summer school, or may 
provide for the payment of all or part of the 
cost thereof for those resident in the dis¬ 
trict under the age of twenty years from tax 
money of the district; but no funds from the 
state of Missouri shall be provided or used 
for the summer schools.” 

As can be seen, this section specifically authorizes the school 
district to impose tuition charges on all students, even though 
those students are normally eligible for free public schools; the 
section also provides that no state aid may be used for summer 
school. 

In passing this section, the General Assembly apparently de¬ 
sired to authorize the local school district to establish summer 
schools and finance them any way they could, without making the 
summer schools part of the state system of education mandated by 
the Constitution. A similar approach found favor with the Montana 
Supreme Court in the case of Granger v. Cascade County School Dis ¬ 
trict No. 1 , 499 P.2d 780 (1972). In that case, the court, follow¬ 
ing recent precedent from Idaho and Michigan, held that a consti¬ 
tutional requirement of free public schools does not allow charges 
for courses and activities given credit toward graduation; the court, 
however, did not extend its ruling to include summer school, for 
the following reason: 

"In applying the foregoing principle or test, 
we wish to make it clear that it applies only 
to courses and activities offered by the school 
district during the regular academic years as 
a part of normal school functions. It has no 
application to supplementary instruction offered 
by the school district on a private basis dur¬ 
ing the summer recess or at special times. The 
latter are both historically and logically not 
included in the free public school system re¬ 
quired by our Constitution. Accordingly, rea¬ 
sonable fees and charges may be imposed therefor.” 

^99 P.2d at 786 

It could be argued, contrary to the conclusion of the Montana 
court, that summer school has become "included in the free public 
school system required by our Constitution.” Attendance in a Mis¬ 
souri summer school is credited towards the four-year school atten¬ 
dance requirement at the rate of two units of summer school for one- 
half year of "regular" school. School Administrator's Handbook (State 
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Dept, of Ed. Pub. No. 20-H, 1969) p. 104. Students who fall courses 
during the regular year can repeat them in the summer; students may 
take required courses in the summer to free themselves for more elec¬ 
tives during the school year, and so on. In general, summer school 
has become an avenue available to students who choose it to improve 
their public school program. 

The fact question of whether or not summer school is part of 
the free public school system need not be decided here, however, 
for it is our view that the legislature determined that summer 
school must legally be deemed to be free when, in 1969, it amended 
the state school aid computation formula found in Section 163.031, 
RSMo Supp. 1971, in such a way that state aid is now -given for sum¬ 
mer school. L. 1969, p. 268. This section reads in relevant part 
as follows: 

"1. School districts which meet the require¬ 
ments of section 163.021 shall be entitled to 
a minimum guarantee computed as follows: The 
average daily attendance of pupils residing in 
the district shall be multiplied by four hun¬ 
dred dollars . . . plus an amount determined 
by multiplying the equivalent full-time average 
daily attendance of resident pupils who attend 
summer school by thirty-five dollars. Full¬ 
time equivalency shall be determined on the 
basis of one hundred sixty clock hours of school 
in session during a six to eight week term. 

No district shall be entitled to aid for sum¬ 
mer school attendance in excess of twenty per¬ 
cent of the total attendance during the regular 
term for the last preceding year for the bien¬ 
nium beginning in 1969 . ..." 

The money required to pay for state school aid comes from the 
State School Moneys Fund. Section 163*031(7), RSMo Supp. 1971. 

This fund, created in Section 166.051, RSMo 1969, is the fund dis¬ 
cussed in Sections 3(a) and 3(b) of Article IX of the Constitution 
as the vehicle for appropriations by the state for the support of 
free public schools. 

It is our belief that the legislature is not authorized to 
spend any of the Public School Moneys Fund for any educational pur¬ 
pose which is not free, for to do so would contravene the Consti¬ 
tution. This being the case, the provisions of Section 178.280, 
which authorizes summer school tuition but not state aid, and the 
provisions of Section 163.031, which gives state aid to summer 
school, are in conflict. Applying the maxim that when two laws 
dealing with the same subject conflict, the more recent In time 
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prevails over the older one, we must conclude that the legislature 
repealed the system of summer school financing In Section 178.280 
(at least so far as It deals with residents of the school district 
not in excess of twenty years of age) when it approved the language 
now found in Section 163•031> RSMo Supp. 1971. We do not reach the 
question of whether the legislature could authorize tuition for pub 
lie summer school when no state aid is furnished, since that issue 
is not before us. 

(2) Pees for night school. 

School districts are authorized to establish night schools by 
Section 178.290, RSMo 1969, which reads as follows: 

"The school board in any urban district at its 
discretion, and the school board of any other 
six-director district or of any metropolitan 
district, upon the receipt of a petition signed 
by fifty or more freeholders requesting the ac¬ 
tion, may establish and maintain night schools, 
make all necessary rules and regulations there¬ 
for, fix the rates for tuition of pupils above 
the age of twenty years and of others who are 
not entitled to receive free public school 
privileges in the district, and have general 
charge and control over the school. The school 
board may grant the use of, or lease, any of 
the public school buildings in the district 
to any responsible party for the purpose of 
conducting a night school therein. If the 
use of a school building is granted or leased 
for the above named purpose, the party using 
it shall keep it clean and in good repair and 
leave it in as good condition as it was when 
he took charge of it. If the party using the 
school building fails to comply with this sec¬ 
tion, the school board shall refuse him further 
use of it until he complies with this section." 

A comparison of Section 178.290, establishing night schools, 
and Section 178.280, establishing summer schools, shows that the 
legislature has not authorized the charging of tuition for night 
school programs to patrons eligible for free school in the district 
Both sections authorize a school district to fix tuition rates for 
the respective programs to be charged resident pupils above the age 
of twenty years and "others who are not entitled to receive free 
public school privileges in the district," but only the summer 
school statute authorizes the board to "require tuition of all 
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pupils resident In the district," Including those pupils otherwise 
eligible for free public schools. The night school statute con¬ 
tains no such authorization. In light of the structural and sub¬ 
stantive parallels between the two statutes, we must conclude that 
the legislature intended that a school district which establishes 
night school is not authorized to require tuition of pupils who 
are otherwise eligible to receive free public school privileges 
in that district. To allow a school district to charge tuition un¬ 
der these circumstances would require reading into the statute words 
which the legislature deliberately omitted. This conclusion does 
not, of course, apply to any privately operated night school, in¬ 
cluding those using public school facilities pursuant to the last 
part of Section 178.290. 

(3) Charges for library fines and lost books. 

You ask in this question whether a school district which has 
loaned its property to a student may charge that student for mis¬ 
use of the property resulting in damage or destruction to the prop¬ 
erty or undue delay in returning the property. It is our view that 
such charges are authorized by Section 171.011, RSMo 1969, which 
reads in relevant part as follows: 

"The school board of each school district in 
the state may make all needful rules and regu¬ 
lations for the organization, grading and gov¬ 
ernment in the school district. ..." 

The right to receive gratuitous instruction at a free public 
school extends only to the right to be free from required charges 
imposed as part of the curriculum. Where the pupil increases the 
cost of his education by the willful or negligent destruction of 
property, the school district may make charges that will enable it 
to repair or replace the property. The student is in no way being 
charged for his education, but is merely being asked to replace 
property loaned to him for his temporary use. Of course, a school 
district may not assess damages in such a way that it becomes im¬ 
possible for a student to avoid charges; students may not be charged 
for the reasonable wear and tear that occurs to a textbook in normal 
use, but they can be charged for unusual or unreasonable damage to 
property. 

Similarly, library fines are imposed to encourage students to 
return books and other supplies promptly to the library so that 
they may be used by other students. As long as the rules of the 
library give a student reasonable opportunity to use the books for 
his work without incurring library fines, such fines do not vio¬ 
late the requirement for gratuitous instruction. 

(4) Enforcing school charges. 
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You ask next whether a school may enforce charges for lost 
books, etc., by withholding transcripts from students who have not 
paid them. This question seems to have been answered by the Spring- 
field Court of Appeals in the case of State ex rel. Roberts v. Wilson , 
297 S.W. 419 (1927) in which the court said that a school may with¬ 
hold a transcript or certificate of attainment for nonpayment of 
fees properly charged, but may not do so if the fees themselves are 
illegal. The school district in that case, acting under the equi¬ 
valent of Section 171.011, required the withholding of transcripts 
from students who had not paid a $20 tuition fee required by the 
board; since the fee was illegal, any attempt to enforce the fee 
was similarly illegal. 

We believe that a school may withhold a transcript from a 
pupil who has not paid a charge, if the charge was properly im¬ 
posed by the school. This is so because the pupil has not com¬ 
plied with a legally-enacted rule and regulation of that school 
and therefore is not eligible to advance to a higher grade or 
graduate. Thus, a student may be required to return textbooks or 
pay for their replacement as a condition of receiving a transcript 
or certificate of achievement. However, a student's grades may 
not be withheld for the nonpayment of an illegal charge, such as 
a book or course fee, prohibited by the Constitution of the state 
of Missouri. 

(5) Required gym shoes and uniforms. 

Physical education classes are a reauired part of the curri¬ 
culum of most Missouri public school students. Many schools re¬ 
quire physical education students to have a particular type of 
clothing for gym activities, and in particular, many schools re¬ 
quire soft-soled shoes for participation in physical education ac¬ 
tivities. You ask whether such a requirement is permissible and, 
if it is, whether a school which makes such a requirement must pro¬ 
vide the clothing or shoes at public expense. 

In Opinion No. 269 , 1972, this office rules that a school it¬ 
self may not require a fee of a resident pupil as a condition of 
enrolling in a course. The present question is one of a large num¬ 
ber of questions which asks whether a school may require a student 
to purchase items from a third person as a condition of attending 
or participating in school activity. These charges could range 
from requiring students to buy a particular book at a local book¬ 
store to requiring students to be clothed at school (and thereby 
indirectly requiring them to purchase such clothing). The first 
of the recent "free school" cases relied upon in Opinion No. 269, 
Paulson v. Minidoka County School District No. 331 , 463 P.2d 935 
(Idaho 1970) discussed this problem in these terms: 
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"Appellants argue that If books must be pro¬ 
vided free of charge then it becomes impossible 
to draw a line and even school clothing must 
be given away. This contention is answered by 
pointing out that clothing is not an item pe¬ 
culiarly necessary for the use of free schools— 
everyone must be clothed if he walks the streets— 
and it is an item of expense which is especially 
subject to personal taste in terms of the cost, 
quality and quantity of it used by any individual 
student." 463 P.2d at 939, n. 9 

We believe that the approach taken by the Idaho court is a 
sound one. If a school district requires a particular textbook, 
no other book will do; rarely, however, does a school district re¬ 
quire a particular article of clothing as a condition for going 
to the school. Following this rule, if a particular article of 
clothing, specified as to brand or style, were required, then the 
school would be required to furnish that clothing free of charge 
under the constitutional requirement of gratuitous instruction. 

If, on the other hand, the school merely requires a generic type 
of clothing which it is not unreasonable to expect the students 
to have in any event and which is necessary for safety, health, 
or protection of people or property, then that clothing need not 
be provided by the school. 

It is the opinion of this office that a school may require 
t-shirts or soft-soled shoes as a condition of participation in 
physical education classes without providing those items at pub¬ 
lic expense. If, however, a school choses to require a particu¬ 
lar type of soft-soled shoe or uniform and it is likely that a 
substantial portion of the students will not have the required 
clothing, then the school is required to provide the clothing for 
all students who request it. 

We recognize that there are some students for whom our assump¬ 
tion that students can be expected to own soft-soled shoes will not 
be valid. Indigent families may lack the means to supply their 
children with this type of clothing. Where this is the case, we 
believe that the children's right to obtain a free education guar¬ 
anteed by the Missouri Constitution will be infringed by reason of 
their poverty if soft-soled shoes are required, and that such an 
infringement violates the United States Constitution. Boddie v. 
Connecticut , 401 U. S. 371, 91 S.Ct. 780, 28 L.Ed.2d 11TTT97TT7 

cf. United States v. Kras , _ U.S. _, 34 L.Ed.2d 626, 93 

S.Ct. , 41 U.S.L.W. 4177 (January 10, 1973). For this reason, 

any child who can show an inability to obtain soft-soled shoes must 
be provided with those shoes if they are required for physical edu¬ 
cation classes. Absent a showing of poverty, however, a student 
must provide his own gym shoes and clothing. 
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(The full reach of the Supreme Court cases cited above Is not 
yet clear, but we do not believe that they require a waiver of fees 
for optional activites or for student-incurred damages to school 
property. Only charges necessary for school participation would be 
covered.) 

(6) Charges for nonrequlred activities. 

In this question you ask whether charges for school activities 
such as yearbooks, athletic events and assemblies are proper. Sec¬ 
tion 177.121, RSMo 1969, authorizes a school district to make ad¬ 
mission charges for athletic events conducted in a school stadium. 
There are no statutory provisions which either allow or forbid charges 
for other nonrequlred activities. 

The only case which has ruled on the subject held that such 
charges are proper. In the Paulson case, supra , the court rules 
that: 


". . . it should be noted that, because social 
and extra-curricular activites are not neces¬ 
sary elements of a high school career, the con¬ 
stitution does not prohibit appellants from set¬ 
ting fees to cover costs of such activities to 
be paid by students who wish to exercise an 
option to participate in them." M63 P.2d at 
938 

However, the Paulson case also said that students may not be 
required to pay fees for extracurricular activities where the fees 
are a condition for attending the schools and are imposed regard¬ 
less of whether a student participates in the extracurricular ac¬ 
tivities he pays for. We believe that the rule in Paulson is a 
salutary one, and states the applicable law In this field. The 
"instruction" which must be "gratuitous" under the Constitution 
extends only to classroom and academic credit programs, and does 
not include the activities outside the curriculum, even though those 
activities are sponsored by the school. 

Therefore, it is the opinion of this office that a school dis¬ 
trict may charge students for nonrequlred activities such as year¬ 
books, assemblies and athletic events, so long as participation in 
the activities or purchase of the product is not a school require¬ 
ment. No school may require all students to pay a fee for any ser¬ 
vice, product or event as a condition of attendance without vio¬ 
lating the constitutional mandate for gratuitous instruction. 

(7) Band instruments. 


- 9 - 



Dr. Arthur L. Mallory 


Many schools In Missouri require students either to furnish 
their own band instruments or to rent them at a fee from the school 
in order to participate in the band. It is our view that the le¬ 
gality of this practice turns on whether participation in band is 
given academic credit. 

In our Opinion No. 269, 1972, we stated that a school may not 
charge a fee for a course offered during the regular school day for 
academic credit. In many schools, band Is part of the regular school 
curriculum, with students receiving academic credit for participa¬ 
tion, and the school receiving state aid because the band class is 
offered during the six hour required school day used for computing 
average daily attendance. If a school structures its band program 
in this way, we do not believe it is possible to distinguish be¬ 
tween a band Instrument which a student is required to furnish him¬ 
self or rent from the school and a textbook which a student is re¬ 
quired to furnish himself or rent from the school: in each case, 
a student is required to make an expense as a condition of parti¬ 
cipating in an instructional activity which is part of the regular 
curriculum. 

On the other hand, if a school removes band from the regular 
curriculum and does not give academic credit for participation in 
band, then band occupies the same status as any other optional extra¬ 
curricular activity for which fees or charges may be required. The 
test is whether the school, by giving academic credit, or the state, 
by granting state aid, has declared the activity to be a part of 
the free public school system. If neither body has so acted, then 
fees or charges may properly be made. 

(8) Student-supplied fabrication materials. 

In your last question you ask whether a school district may 
require a student to provide his own material used In constructing 
or making products in classes offered for academic credit. We pre¬ 
sume that you are referring to shop, home economics, art, and other 
similar classes in which the educational process requires the con¬ 
sumption of raw materials and the fabrication of finished products 
ranging from sculpture and table lamps to clothing and baked goods. 

Since these materials are an integral part of the course, and 
indeed are required for successful completion of the course, a school 
may not require students to provide these materials without violat¬ 
ing the constitutional mandate for gratuitous instruction. In this 
respect, a school district's expenses in operating this type of 
course, while higher than normal, have no different legal status 
than other expenses necessary to instruct pupils in any other course. 
However, it should be noted that the products made by the student 
become the property of the school, since the school provided the 
materials, and may be disposed of according to law. 
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In the context of this opinion, It should be noted that the 
conclusions we reach with regard to free schools are based on opin¬ 
ions of the Supreme Courts of Idaho, Michigan, and Montana cited 
in this opinion and in Opinion No. 269, 1972. We are aware that 
the Supreme Court of Illinois in Hamer v. Board of Education of 
School District No. 109 , 265 N.E.2d 6 1 6 (1970) reached a different 
result; the court there held that "free" in "free public schools" 
included only tuition charges, and schools are not forbidden from 
charging textbooks rentals or other fees required of students. We 
have examined both lines of authority, and we believe that the more 
legally sound is the one represented by the majority view which 
reads "free" more broadly. The legality of a fee must be based 
more firmly than on the distinction of nomenclature between "tui¬ 
tion fees," "incidental fees," and "textbook fees" especially since 
the money usually flows into the same treasury under any name. 

CONCLUSION 

It is, therefore, the opinion of this office that: 

(1) A school district may not charge fees for summer school 
to residents of the school district under twenty-one years of age, 
under prevailing statutes. 

(2) A school district may not charge fees for night school to 
residents of the school district under twenty-one years of age, 
under prevailing statutes. 

(3) A school district may make reasonable charges for damage 
or misuse of school property, such as library fines or charges for 
lost books. 

(4) A school district may withhold a transcript from a student 
who has not paid a legal charge imposed for misuse of school prop¬ 
erty; it may not withhold a transcript for nonpayment of a fee or 
charge where the fee or charge was illegal under the laws of this 
state. 

(5) A school district may require soft-soled shoes for physi¬ 
cal education without providing them to all students without charge. 
It may not require a specific type of shoe or uniform for a physi¬ 
cal education course offered for credit where it is unreasonable 

to expect all students to own the item, unless it provides the item 
without charge. Indigent students must be provided all required 
soft-soled shoes without charge upon a showing of the student's 
inability to provide the shoes on his own. 

(6) A school district may charge for extracurricular activi¬ 
ties such as yearbooks and athletic events so long as the charges 


- 11 - 



Dr. Arthur L. Mallory 


are not made a condition of attendance at the school and are not 
imposed regardless of the student's participation in the activities. 

(7) A school district must provide band instruments without 
charge if participation in band is given academic credit, but not 
if band is an extracurricular activity without credit. 

(8) A school district may not require a student to provide 
his own materials for use in constructing or making products or 
items in classes offered for academic credit. Any product or item 
made from school-supplied materials becomes the property of the 
school. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Richard E. Vodra. 


Yours ve ry tr uly. 




JOHN C. DANPORTH 
Attorney General 


Enclosure: Op. No. 269 

12-1-72, Hill 
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SCHOOLS: 

TAXATION (SCHOOLS): 


The taxpayers of three-director 
school districts assigned to 
school districts operating a high 
school pursuant to Subsection 2 of Section 162.096 shall pay the 
tax rate effective in the high school district or districts to 
which the common districts were assigned. 


OPINION NO. 68 


April 5, 1973 


Dr. Arthur L. Mallory 
Commissioner of Education 
State Department of Education 
Jefferson State Office Building 
Jefferson City, Missouri 65101 

Dear Dr. Mallory: 

This official opinion is issued in response to your request 
for a ruling on the following question: 

"Will the taxpayers of the territory com¬ 
prising the common school districts be re¬ 
sponsible for paying taxes for 1973 at the 
rate effective in the common school districts 
at the time of the assignment by the State 
Board of Education or at a rate approved by 
the voters of the common school district at 
a meeting prior to July 1, 1973 or will they 
be subject to the 1973 tax rate effective 
in the high school district or districts to 
which the common district was assigned?" 

As you point out in your opinion request, the problem arises 
due to the provisions of Section 162.096, Subsection 2: 

"2. If any school district is not operat¬ 
ing [as] a six-director school district and 
has not combined its territory with that of 
one or more districts which do operate as 
a six-director district through one of the 
procedures provided by law within three 
years after the effective date of this act, 
the state board of education shall assign 
the territory of the district to one or 
more districts which do operate a high 
school. The assignments shall be announced 
not later than January 15, 1973." 


FILED 
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The State Board of Education, at its meeting on December 4- 
5, 1972, assigned 23 school districts which were not operating 
as six-director school districts to districts operating a high 
school. The State Board ordered that the assignments should be 
effective on July 1, 1973.* 

Section 164.011, RSMo Cum. Supp. 1971 provides as follows: 

" Annual estimate of required funds, tax 
rate required -- estimates, where sent, 
when due. -- 1~ The school board of each 
district annually shall prepare an esti¬ 
mate of the amount of money to be raised 
by taxation for the ensuing school year, 
the rate required to produce the amount, 
and the rate necessary to sustain the 
school or schools of the district for the 
ensuing school year, to meet principal 
and interest payments on the bonded debt 
of the district and to provide the funds 
to meet other legitimate district pur¬ 
poses. In preparing the estimate the 
board shall have sole authority in deter¬ 
mining what part of the total authorized 
rate shall be used to provide revenue 
for each of the funds as authorized by 
section 165.011, RSMo 1969. 

2. The school board of each district 
under the supervision of the county super¬ 
intendent shall forward the estimate to 
the county superintendent on or before 
the fifteenth day of May. The school 
board in all other districts shall forward 


Footnote 

1. In Subsection 2 of Section 162.096, no effective date for 

the assignments is given. Assignments provided for in Sub¬ 
section 1 of Section 162.096 "shall become effective on 
July 1, 1971." The school year is from July 1 to June 30. 
Section 160.041, RSMo 1969. Because, under Subsection 1, 
the legislature indicated its intent that those assignments 
become effective at the beginning of the school year and 
because of the obvious convenience in making assignments 
effective at the beginning of the school year, the State 
Board of Education's order that the assignments become ef¬ 
fective on July 1, 1973, appears correct. 
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the estimate to the county clerk on or 
before the fifteenth day of July. In 
school districts divided by county lines 
the estimate shall be forwarded to the 
proper officer of each county in which 
any part of the district lies." 

Based on the language of Section 162.096 and the action 
taken by the State Board of Education in conformity therewith, 
the three-director districts assigned by the State Board of 
Education on December 4-5 have no expection of continuing in 
existence after June 30, 1973. Because the assigned districts 
will not be in existence for school year 1973-74, no amount of 
money nor any tax rate is "necessary to sustain the school or 
schools of the district for the ensuing school year. ..." 
Therefore, the school board of a three-director district assigned 
pursuant to Section 162.096 should not file an estimate for 1973 
with either the county superintendent of schools or the county 
clerk. Because the filing of an estimate is essential to the 
validity of any school tax levy, no levy by a three-director dis¬ 
trict would be valid if the estimate is not filed. See State 
ex rel. Parish v. Young , 327 Mo. 909, 38 S.W.2d 1021 , 1023 (1931) . 
Presumably, prior to July 15 the receiving six-director district 
would file with the county clerk, in accordance with Section 
164.011, an estimate of tne amount of money to be raised by tax¬ 
ation for the ensuing school year and the rate required to pro¬ 
duce the amount necessary to sustain the schools of the entire 
district including the area comprising the old three-director 
district. 

If the assigned three-director districts file no estimate 
and the receiving districts file estimates reflecting their 
increased responsibilities for the 1973-74 school year, the 
entire territory of each six-director district, including the 
area of the previous three-director district, would pay a uni¬ 
form tax levy in 1973. Therefore, no problems would arise under 
the following language of Article X, Section 3:^ 


Footnote 

2. The decision in Lewis County C-l School District v. Nor- 
mile, 431 S.W.2d 118 (Mo. banc 1968) , would not appear to 
be applicable to this situation. In the Lewis County 
case, the Court stated "we think it is significant tnat 
the authority referred to by respondent is district C-l 
and that the district did not levy any tax for the year in 
question." Id. at 121. Because the consolidated district 
had not levied" a tax for that year, the Court held that 
each of the component districts making up the consolidated 
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"Taxes may be levied and collected for 
public purposes only, and shall be uniform 
upon the same class of subjects within the 
territorial limits of the authority levying 
the taxT ” 

In the event that the six-director school district's levy 
is assessed against all property within the district, the tax¬ 
payers in the three-director district could be paying a tax in 
excess of what they would have paid in the three-director dis¬ 
trict. 3 We do not believe that the lack of an opportunity to 
vote on the receiving six-director district's levy, even though 
it is an increase over the rate previously authorized in a three- 
director district, would constitute a violation of any rights of 
taxpayers in a three-director district. In Barnes v. Kansas City , 
222 S.W.2d 756 (Mo. banc 1949), the Court had before it a chal- 
lenge by residents of Clay County adjacent to Kansas City, to 
the attempt by Kansas City to make them pay their proportionate 
share by taxation to retire municipal bonds approved at an elec¬ 
tion held prior to their annexation to Kansas City. The area in 
question was annexed to Kansas City at an election held in 1946, 
with the annexation to become effective January 1, 1950. On 
November 4, 1947, the voters of Kansas City approved a municipal 
bond issue. Plaintiffs in the action contended that the bond 


Footnote 

district C-l should levy its own tax rate and that no vio¬ 
lation of Article X, Section 3 resulted. In the instant 
case a different situation exists because the receiving 
six-director district would levy a tax on property within 
its boundaries and, if a different tax rate was levied 
upon property within the boundaries of the old three-direc¬ 
tor district, the same class of property within the dis¬ 
trict would be taxed at a different rate in one part of 
the district than in another thereby violating Article X, 
Section 3. 

3. For the purposes of this discussion, we will assume that 
the tax rate in the receiving six-director district is in 
excess of that previously levied by the three-director dis¬ 
trict. Because the 1972 tax rate in the three-director 
district could have been levied in 1973 by the three-direc¬ 
tor district without a vote pursuant to the provisions of 
Section 11(c) of Article X, the receiving six-director district 
could levy up to that amount without reaching any of the 
potential problems resulting from lack of voter approval 
which are discussed herein. 
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issue was invalid as to them because they were not permitted to 
vote in the bond election. I<1. at 758. 

Initially, the Court determined that plaintiffs were not 
qualified electors of Kansas City at the time of the bond election 
and so were not eligible to vote on the bond issue. Id_. at 758 . 

The Court then noted that there was no provision in the 
Missouri Constitution governing the adjustment of pre-existing 
rights and liabilities when a city changes its boundaries. Plain¬ 
tiffs argued that because the Constitution was silent on this 
question and because the legislature had not made a provision for 
the adjustment of pre-existing rights and liabilities, the bond 
issue could not be imposed upon them. The Court disagreed, refer¬ 
ring to the general rule that: 

". . . property brought within the cor¬ 
porate limits of a city by annexation is 
subject to taxation to discharge munici¬ 
pal indebtedness previously incurred and 
existing at the time of annexation. . . ." 

Id . at 758. 

Relying on this general rule, the Court held that the tax¬ 
payers living in the annexed area were liable for paying taxes 
to retire liabilities of Kansas City upon which they did not 
vote. 


". . . when the statutes are silent, the 
general rule will apply. . . . 

"This court considered the same question 
as to school districts in Thompson v. Abbot 
et al., 61 Mo. 176. There, school subdis¬ 
trict No. 3 was dissolved and its territorial 
limits merged with the city of Springfield 
for school purposes. Such annexation was 
authorized by statute, but the statute was 
silent as to the liability for the debts of 
the merged district. We held the city be¬ 
came liable for such debts by operation of 
law. We said where no arrangements are made 
respecting the property and liabilities of 
the corporation that ceases to exist, the 
subsisting corporation will be entitled to 
all the property, and be answerable for all 
the liabilities. We may apply the same rea¬ 
soning in this case. Accordingly, the an¬ 
nexed area will become liable for its pro¬ 
portionate share of the liabilities of Kansas 
City by operation of law when the annexation 
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becomes effective. We hold there is no need 
for express statutory authority in order to 
impose such liability upon the annexed area. 

Town of Mt. Pleasant v. Beckwith, 100 U.S. 

514, 25 L.ed. 99." Id. at 759. 

We do not see any essential difference between paying taxes 
to retire bonded debt and paying taxes to support a school sys¬ 
tem. Furthermore, we see no essential difference between (1) 
the annexation in Barnes where the people in Clay County had 
no vote on either the annexation question or the paying of 
taxes to retire previously authorized debt and (2) the annexa¬ 
tion of a three-director district to a six-director district 
where people in the three-director district had no vote on 
either annexation or on the tax rate in the receiving district. 

In both instances, taxpayers in the annexed area benefit from 
their taxes. In the instant case, the 1973 taxes paid by the 
residents of the former three-director districts will be used 
to operate the schools of the six-director districts of which 
they are a part for school year 1973-74 beginning on July 1, 

1973, the effective date of the State Board of Education's annex¬ 
ation order. 

The Court in Barnes then called attention to plaintiff's 
contention that imposing liability for pre-existing debts on 
the annexed area violated both the Missouri and United States 
Constitutions. Although plaintiffs cited no authority to sus¬ 
tain their positions, the Court noted that "the cases we find 
subjecting annexed areas to city taxes lead to the opposite 
conclusion." Id., at 760. 

The Due Process Clause of the Fourteenth Amendment of 
the United States Constitution does not afford protection from 
increased taxation resulting from annexation of an area to a 
municipal corporation. See Hunter v. City of Pittsburgh , 207 
U.S. 161 (1907). See, also Gomillion v. Lightfoo~n 364 U.S. 

339 (1960) where the Supreme Court said: 

"[I]f one principal clearly emerges from 
the numerous decisions of this court deal¬ 
ing with taxation it is that the Due Pro¬ 
cess Clause affords no immunity against 
mere inequalities in tax burdens, nor does 
it afford protection against their increase 
as an indirect consequence of a State's ex¬ 
ercise of its political powers." .Td. at 
343. 

See, also, Adams v. City of Colorado Springs, 308 F.Supp. 1937 
(D.Colo. 1970), affd. 399 U7S'."9UY'(1970)7 
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If a three-director school district files an estimate 
prior to July 1, 1973, the six-director district should with¬ 
draw said estimate before it is acted upon by the county clerk. 
At the time the three-director district's estimate is withdrawn, 
the receiving district should make certain it has on file an 
estimate reflecting its increased responsibilities for school 
year 1973-74. The receiving district's estimate should be 
clearly applicable to the entire territory of the six-director 
district including the territory of the annexed three-director 
district. If such an estimate is not already on file at the 
time the three-director district's estimate is withdrawn, the 
receiving district should file a revised estimate at that time. 

A valid levy may be made upon the revised estimate. Lyons v. 
School District , 311 Mo. 349, 278 S.W. 74, 78 (1925) ; Pope vT 
Lockhart, 252 S.W. 375, 376 (Mo. 1923), and State ex rel. Thorp 
v. Phipps , 148 Mo. 31, 49 S.W. 865, 867 (189FT 


We believe the conclusion of this opinion is not incon¬ 
sistent with the recent decision of the Missouri Court of 
Appeals, Kansas City District, in State of Missouri ex rel. 

Ft. Osage School District v. Bernice Conley , 485 S.W.2d 469 
(1972). The Court concluded that the levy authorized by the 
Courtney School District prior to annexation was an asset avail¬ 
able to the Ft. Osage District after the annexation was complete. 
See Section 162.441. The Court specifically stated that it did 
not reach "the question of the propriety of action by the sur¬ 
viving six (6) director district attempting to enforce a voter 
approved levy upon annexed territory without a vote of the 
people in the newly annexed territory." Id. at 472. Also, the 
Court did not discuss whether the receiving district could with¬ 
draw an estimate filed by the three-director district. 

CONCLUSION 

Therefore, it is the conclusion of this office that the 
taxpayers of three-director school districts assigned to school 
districts operating a high school pursuant to Subsection 2 of 
Section 162.096 shall pay the tax rate effective in the high 
school district or districts to which the common districts were 
assigned. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, D. Brook Bartlett. 


Yours very truly, 



John C. Danforth 
Attorney General 
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OPINION LETTER NO. 69 
Answer by letter-Wood 


Mr. Joseph Jaeger, Jr. 

Director of Parks 
State Park Board 
Post Office Box 176 
Jefferson City, Missouri 65101 


Dear Mr. Jaeger: 

This is in response to your question as to whether the State 
Park Board has the authority to restrict the political activities 
of its employees along the lines set forth in the Board's Admini¬ 
strative Memorandum No. 8 dated January 1, 1967. This memorandum, 
in its entirety, is here set out with emphasis on the portion re¬ 
stricting activity. 

"The declared policy of the Missouri State Park 
Board with regard to political activities of 
the Missouri State Park Board employees is as 
follows: 


filed 


The employees of the Missouri State 
Park Board are free to think and vote 
as they please politically. They 
cannot hold any political offlee or 
serve as committeemen or In any other 
capacity with pol itical o r ganizations • 

The people of" the State expect this 
department to be on a nonpolitical, 
impartial basis and we expect our 
employees to act so that this expec¬ 
tation may be fulfilled. 

"The status of no employee of the Missouri State 
Park Board shall be affected in any way either 
by his contribution to any party's campaign 
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fund or his failure to so contribute. Employees 
are free to make their decisions as to contri¬ 
butions to campaign funds. 

"The employees of the Missouri State Park Board 
are under no political obligations so far as 
employment or tenure is concerned, and their 
employment shall be retained on the basis of 
satisfactory service or conduct." 

The statutory powers of the Park Board include the authority 
to employ a director and such other officers and employees as it 
may deem necessary, to determine their qualifications and compen¬ 
sation and to prescribe their duties. Section 253.060, RSMo. The 
Board may also make and promulgate all reasonable rules and regu¬ 
lations germane to its purposes, including rules relating to its or¬ 
ganization and internal management. Section 253.035, RSMo. 

We believe that Administrative Memorandum No. 8 is a proper 
exercise of these delegated statutory powers provided it does not 
infringe upon the constitutionally protected civil rights of the 
employees. First Amendment, United States Constitution; Article 
I, §§ 8 and 9, Missouri Constitution. In passing upon an Oklahoma 
statute of similar purport to Administrative Memorandum No. 8, a 
federal court in that Jurisdiction stated: 

"We conclude that the Oklahoma Legisla¬ 
ture has the power to regulate, within reason¬ 
able limits, the political conduct of state 
employees In order to promote efficiency and 
integrity in the public service. . . . 

"We conclude that the constitutional guar¬ 
antees of free speech and association are not 
absolutes and this Court must balance the ex¬ 
tent of these freedoms against a legislative 
enactment designed as a safeguard against the 
evils of political partisanship by state em¬ 
ployees. . . . 

"We find that a government's interest in 
avoiding the danger of having promotions and 
discharges of civil servants motivated by po¬ 
litical ramifications rather than merit is 
highly desirable. This Interest is of such 
an importance that it may properly be classi¬ 
fied as a compelling governmental interest, 
and a showing of a compelling governmental 
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interest is sufficient to justify some en¬ 
croachment upon an individual's first amend¬ 
ment rights. . . . 

"We find that the provisions of unnumbered 
paragraphs six and seven of Title 7*1 O.S.1971, 

§ 818, prohibiting political activity by state 
employees, are directly related to the State's 
goal of prohibiting partisan political activ¬ 
ity. Said provisions allow state employees 
to participate in political decisions at the 
ballot box and prohibit only the partisan ac¬ 
tivity that would threaten efficiency and in¬ 
tegrity and does not restrict public and pri¬ 
vate expressions on public affairs and per¬ 
sonalities so long as the employee does not 
channel his activity towards party success. 

These prohibitions do not unduly infringe 
upon protected rights under the First Amend¬ 
ment to the United States Constitution. ..." 

Broadrlck v. State of Oklahoma ex rel. Okla ¬ 
homa S tate^Pers onnel Boa rd, 338 F.Supp. 711, 

715-716 (W.D. Okla. 1972T (prob. Juris, noted 
3*1 L.Ed.2d 510, December 11, 1972) 

The constitutionality of the Federal Hatch Act has been sus¬ 
tained by the United States Supreme Court. United Public 'Workers 
v. Mitchell , 330 U.S. 75 (19*17); Ok lahoma v. United States Civil 
Service Commission , 330 U.S. 127 0.9*17) • The current validity of 
these decisions has been challenged by some lower federal courts 
( e.g. , Hobbs v. Thompson , *1*18 F.2d *156 (5th Cir. 1971)), but until 
they are overruled by the Supreme Court we consider them binding 
precedent. Recently, a federal court in the District of Columbia 
declared invalid that portion of the Hatch Act adopting as the stan¬ 
dard of prohibited political conduct all rulings of the Civil Ser¬ 
vice Commission antedating passage of the Act (19*10). National 
Association of Let ter Carriers, AFL-CIO v. United States Civil Ser ¬ 
vice Commission , 3*1 6 F.Supp. 578 (D.C. 1972) (prob. Juris, noted 
3*1 L.Ed.2d 510, December 11, 1972). In so doing, however, the 
court recognized the validity of the essential purpose of the Act 
to restrict political activity by government employees: 

"There is an obvious, well-established 
governmental interest in restricting political 
activities by federal employees which was as¬ 
serted long before enactment of the Hatch Act. 

Many federal employees have been prevented 
from running for political office and engaging 
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in the more obvious forms of partisan political 
activity since the passage of the Civil Ser¬ 
vice Act in I 883 . 

"The Hatch Act provides in pertinent part 
that any employee of an Executive agency or an 
employee of the District of Columbia may not 
take an active part in political management 
or political campaigns of a partisan nature 
and is subject to removal or suspension with¬ 
out pay for violation. The appropriateness 
of this governmental objective was recognized 
by the Supreme Court of the United States when 
it endorsed the objectives of the Hatch Act. 

* # * 

"... Government employment should, of course, 
carry some well-defined limitations upon par¬ 
ticipation in partisan political matters, but 
Congress may not by reason of thi3 desirable 
objective neutralize such a large segment of 
the populace from exoressing any opinion of 
any 'political’ issue with the intent of some¬ 
how influencing someone else. In the end 
everything may appear political, all speech 
may intend to influence, and conformity is im¬ 
posed in the fashion of more regimented, less 
democratic governments." 346 F.Suop. at 579- 
580, 583-584 

In our opinion. Administrative Memorandum No. 8 of the Mis¬ 
souri State Park Board does not exceed the permissible scope of 
governmental restriction on the political activities of its em¬ 
ployees. We, therefore, believe that the Park Board is authorized 
to limit its employees' political activities in the manner described 
in the memorandum. 


Yours very truly. 


JOHN C. DANFORTH 
Attorney General 
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Jeppbssox Crrv 
January 23, 1973 

OPINION LETTER NO. 71 


Honorable Walter H. Mueller, Jr. 

State Representative, District 93 
Room 101D, State Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Mueller: 

This letter is in response to your request for an opinion 
which we understand asks whether a city of the fourth class can 
pay for repairs for an entrance into a subdivision of the city 
when the entrance is outside the city limits in an unincorporated 
area of a first class county. 

Section 71-3^0, RSMo, provides: 

"The mayor and city council of any city or 
■ the chairman and board of trustees of any 
incorporated town or village shall have the 
power to annually appropriate and pay out 
of the treasury of such city or incorporat¬ 
ed town or village a sum of money, not to 
exceed ten percent of the annual general rev¬ 
enue thereof, for the purpose of construct¬ 
ing, building, repairing, working, grading 
or macadamizing any public road, street and 
highway and any bridge thereon leading to and 
from such city or incorporated town or vil¬ 
lage; and such appropriation shall be made 
by ordinance and the money so appropriated 
shall be applied under the supervision and 
direction of the engineers of such city or 
incorporated town or village, and of the 
county highway engineer of the county in 
which such city, town or village is located, 
or of some competent person selected by such 
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city, town or village and approved by the 
county highway engineer, who shall make a 
report thereof, in writing, to the mayor and 
city council of such city, or to the chair¬ 
man and board of trustees of such incorpo¬ 
rated town or village; but this privilege 
shall not extend to a greater distance than 
five miles from the corporate limits of such 
city, town or village, and shall not be con¬ 
strued so as to allow any obstruction to or 
interference with the free use of any such 
public road, street or highway by the pub¬ 
lic, except so far as may be necessary while 
such work is being done, and further shall 
not be construed to affect the liability of 
such city, town or village, which liability 
shall be the same as if such roads, streets 
and highways were inside the city limits." 

We believe this section answers your question. 


Very truly yours. 



JOHN C. DANFORTH 
Attorney General 
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SCHOOLS: A person between his sixteenth and 

CONSTITUTIONAL LAW: twenty-first birthdays has a right 

to attend public school in the dis¬ 
trict of his residence on a part-time basis, and to take any course 
which he would be entitled to take were he a full-time student. This 
right may not be denied because the person also attends a private pa¬ 
rochial school. A school district has a duty to accept such a stu¬ 
dent. A school district may make such reasonable rules and regula¬ 
tions governing part-time students as will preserve the discipline, 
health, and academic standards of the school, but these rules may 
not be such as to place an unreasonable burden on part-time attendance. 


OPINION NO. 73 


March 14, 1973 


Honorable Ray S. James 
Representative, District 31 
Room 202H, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative James: 

This official opinion is in response to your request for a 
ruling on the following questions: 

"Does a person who is age 16, and therefore 
not subject to the Compulsory Attendance Law, 

Section 167.031, RSMo 1969 , who is enrolled 
in, and attending, a private parochial school, 
have a right to attend part time (i.e. a lim¬ 
ited number of classes of the general curric¬ 
ulum such as world literature, chemistry, phys¬ 
ics, radio speaking, dramatics, foreign lan¬ 
guages, etc.) the public school within the 
district of the person's residence? If the 
person has such a right do the public school 
authorities have a duty to enroll the person 
as a part time student (i.e. to attend a lim¬ 
ited number of classes) subject to needful 
rules and regulations to insure the orderly 
conduct of the school? If the public school 
authorities have such a duty is the authority 
of the school board to issue needful rules 
and regulations limited to reasonable require¬ 
ments for academic standards, health, disci¬ 
pline and other requirements to insure the 
orderly conduct of the school which do not 
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Honorable Ray S. James 


arbitrarily deprive a person the opportunity 
of part time attendance?" 

In effect, each of these questions Is the same. If the first 
question is answered in the affirmative, that is, if a student has 
a right to attend public school part-time, then the other questions 
are answered as well: the school will have a duty to accept him, 
and the school may not avoid that duty by imposing unreasonable 
rules and regulations which frustrate the student's right. Con¬ 
versely, if we determine that there is no right to part-time at¬ 
tendance, then the school has no duty to enroll part-time students, 
and the rules and regulations which the school imnoses matter little. 

The legal issues raised by your questions have been answered 
In our Opinion No. 133, 1971, copy enclosed, and we refer you to 
that opinion for a full discussion of these issues. In that opin¬ 
ion we ruled that a person between his sixteenth and twenty-first 
birthdays Is entitled, as a matter of Missouri constitutional law, 
to attend a public school in his district on a part-time basis 
if he desires. We further determined that such part-time attendance 
could not be denied a student on the grounds that he also attended 
a parochial school. 

Opinion No. 133, 1971, dealt specifically with vocational 
schools, and you tell us that it has been interpreted as applying 
only to vocational education. We believe, however, that the prin¬ 
ciples expressed in Opinion No. 133, 1971, are not limited to vo¬ 
cational education, but rather, they extend to all subjects taught 

in our public schools. An examination of the opinion will reveal 
that the constitutional issues involved are the same whether the 
subject taught is mechanical arts or plane geometry, as long as 
the course is being taught In a public school by a public teacher 
to all students on the same basis. 

In implementing its duty to accept part-time students, a school 
district may establish reasonable rules and regulations to insure 
the orderly operation of the school, but it may not make the rules 
in such a way that the right of students to attend part-tim° is im¬ 
paired. For instance, a rule which keeps students out of the halls 
except between classes might be proper, but a rule preventing stu¬ 
dents from entering or leaving the building during the school day 

would be unacceptable, at least as it applies to part-time students. 
(Nothing here should be taken to deny a school district's power to 
keep unauthorized persons out of its buildings or to require proper 
identification of all students.) For a fuller discussion of the 
reasonableness of rules, see Opinion No. 133, 1971, at pages 6-8. 
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Honorable Ray S. James 


CONCLUSION 

Therefore, It Is the opinion of this office that a person be¬ 
tween his sixteenth and twenty-first birthdays has a right to at¬ 
tend public school in the district of his residence on a part-time 
basis, and to take any course which he would be entitled to take 
were he a full-time student. This right may not be denied because 
the person also attends a private parochial school. A school dis¬ 
trict has a duty to accept such a student. A school district may 
make such reasonable rules and regulations governing part-time stu¬ 
dents as will preserve the discipline, health, and academic stan¬ 
dards of the school, but these rules may not be such as to place 
an unreasonable burden on part-time attendance. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Richard E. Vodra. 


Yours very truly 



JOHN C. DANPORTH 
Attorney General 


Enclosure: Op. No. 133 

10-28-71, Jasper 
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March 20, 


OPINION LETTER NO. 7*J 
Answer by letter-Vodra 


Honorable Cloy E. Whitney 
Representative, District 2 
Room 202D, Capitol Building; 

Jefferson City, Missouri 65101 

Dear Representative Whitney: 

This opinion is in response to your request for a ruling on 
the following question: 

"Is Section 171.011 of the Missouri school 
laws, relating to grading of students, in 
violation of the U.S. Constitution under the 
14th amendment because of discrimination of 
public school students due to the lack of a 
fair and equal standard guideline for grading 
In the State of Missouri?" 

Based on the facts you provide, we understand your primary 
concern to be that "grades are frequently determined by social 
status, sex, race, [or] color," or by other factors irrelevant to 
the quality of a student’s work. 

Section 171.011, RSMo 1969, reads as follov?s: 

"The school board of each school district in 
the state may make all needful rules and reg¬ 
ulations for the organization, grading and 
government in the school district. The rules 
shall take effect when a copy of the rules, 
duly signed by order of the board, is depos¬ 
ited with the district clerk. The district 
clerk shall transmit forthwith a cony of the 
rules to the teachers employed in the schools. 

The rules may be amended or repealed in like 
manner." 




Honorable Cloy F.. Whitney 


Section 171.011 Is one part of the general statutory scheme 
which transfers the day-to-day operation of Missouri schools to 
local school boards. The choice of leaving student evaluation 
methods to local schools where any problems can be easily resolved 
and where flexibility can be retained is a legislative decision 
which 1s not without a rational basis and which the General Assem¬ 
bly could reasonably make. The legislature did more than merely 
delegate the grading power, however; procedures are set down for 
the promulgation of "all needful rules and regulations" and for 
the filing of those rules. Thus, the legislature has authorized 
a grading system; it has not authorized arbitrary action. 

Because we believe that both the substance and procedure con¬ 
tained in Section 171.011 bear a rational relation to a legitimate 
state interest, we do not find the section on its face to be in vio¬ 
lation of the Fourteenth Amendment to the United States Constitution. 

The validity of any particular grading system is a determina¬ 
tion beyond the comoetence of this office. A grading system must 
be reasonable within the goals of a school district, but many fac¬ 
tors which differ between districts could make a particular grading 
system more appropriate in one place than in another. Decisions 
as to the validity of such a system are best left to persons with 
educational expertise, and any challenge should be made in a judi¬ 
cial proceeding where all viewnoints could be fairly considered. 

However, if a school district or one of its employees uses a 
grading system as a vehicle for discrimination against any person 
because of the person's race, creed, sex or social status, then 
there is a violation of that person's constitutional rights. Just 
as a school district cannot discriminate in school attendance on 
account of race, Brown v. Board of Education of Topeka , 347 U.S. 

483 (1954); Swann v. Charlotte-Mecklenburg Board of F.ducatlon , 402 
U.S. 1 (1971), neither can they discriminate in the way they treat 
students within the classroom. Hob3on v. Hansen , 269 F.Supp. 401 
(D.D.C. 1967), aff 'd and modified sub nom Smuck v. Hob 3 on , 408 F.2d 
175 (D.C.Cir. 1969 ). Nothing in Section 171.011 permits such 
discrimination. 

Thus in short, we believe that Section 171.011, RSMo 1969. is 
valid on its face, but that any attempt to discriminate against a 
student in grading because of the student's race, creed, sex or 
social status would be a violation of the Fourteenth Amendment to 
the United States Constitution. 


Yours very truly. 


JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 75 
Answer by Letter - Klaffenbach 


Honorable Ralph Uthlaut, Jr. 

Missouri Senate, 23rd District 
Room 1»2^ State Capitol Building 
Jefferson City, Missouri 65101 

Dear Senator Uthlaut: 

This letter is in response to your opinion request in 
which you ask the following questions: 

"The County Court of Gasconade County, Mis¬ 
souri, by its order dated August 30, 1971, 
effective August 31, 1971, ordered the dis¬ 
solution of the Owensville Area Hospital 
District according to the provisions of 
206.120. 

"This section provides that upon dissolution 
'any funds remaining on hand and belonging 
to the district shall forthwith be paid pro¬ 
rata to those taxpayers from whom they were 
collected. 

1. What disposition can or should be made 
of the funds of a deceased taxpayer who left 
no estate or whose estate has been closed? 

2. What disposition can or should be made 
of the funds of taxpayers who cannot be lo¬ 
cated and whose addresses are unknown after 
diligent efforts to determine the same? 

3. Does the County Collector have the au¬ 
thority to return delinquent hospital tax 
funds received from taxpayers after the ef¬ 
fective date of the dissolution, without any 
further proceedings?" 
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Honorable Ralph Uthlaut, Jr. 


Subsection 3 of Section 206.120, RSMo, to which you refer, 
provides: 


"If less than the required majority of the 
votes cast are for the first loan submitted 
to the voters following the organization of 
the district, a second authorized proposi¬ 
tion for authority to borrow money may be 
submitted and If unsuccessful a third elec¬ 
tion may be held. If each of the first 
three propositions submitted to the voters 
for authority to borrow money for the pur¬ 
poses of this section is defeated, or if 
no successful election for such purpose is 
conducted within five years after the estab¬ 
lishment of the district, then the district 
shall be immediately dissolved by order of 
the county court establishing it, and any 
funds remaining on hand and belonging to 
the district shall forthwith be paid pro 
rata to those taxp ay ers from whom they were 
collected; provided that in any district 
wherein a hospital is in operation without 
having voted bonds, the provisions of this 
section as relating to dissolution shall 
not apply." (Emphasis added) 

The underscored provisions were added by the amended laws 
of 1967. Similar provisions sire contained in Section 198.360, 
RSMo Supp. 1971, relating to nursing home districts, added by 
the amended laws of 1969. We find no court decisions or stat¬ 
utes precisely applicable to your first two questions respecting 
distribution of such assets when the persons are deceased and 
no executor or administrator comes forward to make a claim or 
where the taxpayer cannot be located. However, we believe your 
questions one and two are answered by the enclosed opinion, No. 
203, dated February 27, 1968 to Schechter, and the earlier opin¬ 
ions, No. 6, dated October 31, 19^1 to Bell. That is, we be¬ 
lieve that the common law compels an escheat to the State of 
Missouri of such unclaimed funds. Obviously, the situation is 
one which should be clarified by legislation. Compare Section 
202.060, RSMo. We point out, however, that it is our view that 
an attempt should be made to notify the heirs of such taxpayers 
of the fact that such money may be claimed prior to an escheat. 

In response to your third question concerning whether the 
county collector has the authority to return delinquent hospi¬ 
tal tax funds to such taxpayers, our answer is clearly "no". 
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Honorable Ralph Uthlaut, Jr 


The collector Is only a conduit, so to speak, and he has no 
authority to make a distribution to taxpayers because of the 
dissolution of the district. 


Very truly yours. 


JOHN C. DANFORTK 
Attorney General 

Enclosures: Op. No. 203 

2/27/60, Schechter 

Op. No. 6 
10/31/Ul, Bell 
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COOPERATIVE AGREEMENTS: The county and city governments 

MOTOR VEHICLES: of the State of Missouri cannot 

LICENSES: be appointed by the Director of 

FEE AGENTS: Revenue as Department of Revenue 

fee office agents to perform those 
duties set out in Section 136.055, RSMo 1969, because said duties 
are not within the scope of the powers of city or county govern¬ 
ments in this state. 


OPINION NO. 77 


February 21, 1973 


Mr. James R. Spradling 
Director, Department of Revenue 
Jefferson State Office Building 
Jefferson City, Missouri 65101 

Dear Mr. Spradling: 

This official opinion is in response to your request for 
an opinion from the Office of the Attorney General concerning 
the following question: 

"Can the county or city governments of Mis¬ 
souri act as fee agents for the State of 
Missouri for the sale of motor vehicle li¬ 
censes, and the collection of motor vehicle 
sales and use tax?" 

The Legislature for the State of Missouri has authorized the 
state Director of Revenue to appoint agents whose duties include 
the sale of motor vehicle licenses and the collection of motor 
vehicle sales and use taxes. The pertinent statute in this 
regard is Section 136.055, RSMo 1969, which follows: 

"1. Any person who is selected or appointed 
by the state director of revenue to act as an 
agent of the department of revenue, whose 
duties shall be the sale of motor vehicle li¬ 
censes and the collection of motor vehicle 
sales and use taxes under the provisions of 
section 1^.440, RSMo, and who receives no 
salary from the department of revenue shall 
be authorized to collect from the party re¬ 
quiring such services additional fees as com¬ 
pensation in full for all services rendered 
on the following basis: 
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Mr. James R. Spradling 


(1) For each motor vehicle or trailer li¬ 
cense sold, renewed or transferred—forty 
cents; 

(2) For each application or transfer of 
title—forty cents; 

(3) For each chauffeur’s, operator's or 
driver's license—forty cents; 

(4) No notary fee or other fee or addi¬ 
tional charge shall be paid or collected. 

"2. This section shall not apply to agents 
appointed by the state director of revenue 
in any city where the department of revenue 
maintains an office." 

Although the statute authorizes the Director of Revenue to appoint 
"any person", the authority to appoint a city or county as agent 
to perform such functions is not prohibited by the use of the 
term "person". Section 1.020(7) provides that "[t]he word * per ¬ 
son ' may extend and be applied to bodies politic and corporate, 
and to partnerships and other unincorporated associations." A 
"body politic" has been defined as ". . .a social compact by 
which the whole people convenant with each other, and each citi¬ 
zen with the whole people, that all shall be governed by certain 
laws for the common good." Munn v. Illinois , 94 U.S. 113, 124, 

24 L.Ed. 77 , (1876). The term ''bodies politic and corporate" 
has been found applicable to both counties and municipalities. 
Spencer v. Sully County , 33 N.W. 97, 4 Dak. 474 (1887); Urlclch 
v. Kolesar , 5 N.E.2d 335, 337 , 132 Ohio St. 115 (1936); Middle 
States Utilities Co. v. City of Osceola , 1 N.W.2d 643, 645, 231 
Iowa 462 (1942); and City of Bowling Green v, Bd. of Ed. of 
Bowling Green Ind. School Dlst. , 443 S.W.2d 243, 245 (Ky. 1969). 
Therefore, by substitution. Section 136.055 can be read as 
follows : 


"Any [body politic and corporate, to Include 
any city or county of the State of Missouri, 
partnership, or other unincorporated associ¬ 
ation] who is selected or appointed by the 
state director of revenue to act as an agent 
of the department of revenue, ..." 

Therefore, there is nothing in Section 136.055 which would pre¬ 
clude the Director of the Department of Revenue from appointing 
cities or counties as Department of Revenue fee office agents. 
However, it must be determined whether, upon the appointment of 
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Mr. James R. Spradling 


a city or a county as a Department of Revenue fee office agent, 
such political entity would have the authority to perform the 
duties of "the sale of motor vehicle licenses and the collection 
of motor vehicle sales and use taxes. ..." 

Political subdivisions of the State of Missouri have been 
given the statutory authority to enter into contracts with other 
public bodies, usually designated as cooperative agreements, 
whereby services common to both contracting entities may be per¬ 
formed by one such entity. Section 70.220, RSMo 1969, is the 
statute granting such authority and provides that: 

"Any municipality or political subdivision 
of this state, as herein defined, may con¬ 
tract and cooperate with any other munici¬ 
pality or political subdivision, or with an 
elective or appointive official thereof, or 
with a duly authorized agency of the United 
States, or of this state , or with other 
states or their municipalities or political 
subdivisions, or with any private person, 
firm, association or corporation, for the 
planning, development, construction, acqui¬ 
sition or operation of any public improve¬ 
ment or facility, or for a common service ; 
provided, that the subject and purposes of 
any such contract or cooperative action made 
and entered into by such municipality or po¬ 
litical subdivision shall be within the 3cope 
of the powers of such municipality or politi¬ 
cal subdivision . If such contract or cooper¬ 
ative action shall be entered into between 
a municipality or political subdivision and 
an elective or appointive official of another 
municipality or political subdivision, said 
contract or cooperative action must be ap¬ 
proved by the governing body of the unit of 
government in which such elective or appoin¬ 
tive official resides." (Emphasis added) 

The term "political subdivision" as defined by Section 70.210(2) 
includes "counties, townships, cities, towns. ..." Please note 
that the legislature has expressly granted political subdivisions 
the authority to enter Into cooperative agreements with agencies 
of the State of Missouri. This would authorize cities and counties 
to contract with the Department of Revenue to perform fee agent 
services 


". . . provided, that the subject and pur¬ 
poses of any such contract or cooperative 
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action made and entered into by such munici¬ 
pality or political subdivision shall be with¬ 
in the scope of the powers of such municipality 
or political subdivision. ..." 

Counties, cities and public officials derive their authority from 
the state and have only such authority as expressly given them 
by law and that which is necessarily implied in order to execute 
that which is expressly given. Lancaster v. Atchison County , 352 
Mo. 1039, 180 S.W.2d 706 (Banc 19^). We have concluded that the 
performance of the duties of Department of Revenue fee office 
agents cannot be accomplished under present statutory law, by po¬ 
litical subdivisions, because certain of those duties are without 
the scope of the powers of either cities or counties of this state. 
The power to issue driver's and chauffeur's licenses is nowhere 
conferred upon either counties or municipalities by the statutes 
of this state. Additionally, the power to do so cannot be rea¬ 
sonably implied from the various expressly enumerated powers of 
counties and municipalities. Presently, Department of Revenue 
fee office agents have the duty, by reason of Section 136.055, 
to collect motor vehicle sales and use taxes. This duty is not 
within the scope of the powers of any political subdivision of 
this state. Counties, no matter what their class, are given no 
express power to tax the sale or use of motor vehicles. Cities 
with a population of at least five hundred, on the other hand, 
do have the authority to impose sales taxes, with the approval 
of a majority of the voters of such cities, upon the purchase of, 
among other things, motor vehicles. Section 9^.510, RSMo 1969 . 
However, Section 9^.560 expressly precludes a city from actually 
collecting the sales tax imposed upon motor vehicles. That 
statute provides as follows: 

"City sales taxes imposed pursuant to sec¬ 
tions 9^-500 to 9^*570 on the purchase and 
sale of motor vehicles shall not be collect¬ 
ed and remitted by the seller, but shall be 
collected by the director of revenue at the 
time application is made for a certificate 
of title, if the address of the applicant 
is within a city imposing a city sales tax. 

The amounts so collected shall be deposited 
in the city sales tax trust fund to the cred¬ 
it of the proper cities less the two percent 
collection cost." 

Although there is nothing in Section 136.055, authorizing 
the Director of Revenue to appoint fee office agents, which would 
preclude the Director from appointing political subdivisions as 
agents, the cities and counties of this state can perform a ser¬ 
vice in common with another public body only via the execution 
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of a cooperative agreement pursuant to Section 70.220, and may 
only enter into such an agreement where the service to be per¬ 
formed is otherwise within the scope of the powers of the con¬ 
tracting political subdivisions. In that certain of the duties 
presently performed by the Department of Revenue fee office 
agencies are not expressly or impliedly within the power of poli¬ 
tical subdivisions, we must conclude that neither municipalities 
nor counties can be appointed as Department of Revenue fee office 
agents under the present statutes of this state. 

CONCLUSION 

Therefore, it is the opinion of this office that the county 
and city governments of the State of Missouri cannot be appointed 
by the Director of Revenue as Department of Revenue fee office 
agents to perform those duties set out in Section 136.055, RSMo 
1969, because said duties are not within the scope of the powers 
of city or county governments in this state. 

This opinion, which I hereby approve, was prepared by my 
assistant Michael L. Boicourt. 


Very truly yours. 



JOHN C. DANFORTH 
Attorney General 
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ATTORNEY GENERAL 
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OFKICKS OP TIIB 

Attorney General of Missouri 

Jefferson Crrv 
January 23, 1973 


Honorable William A. Peterson 
Representative, District 117 
503 East Eastwood 
Marshall, Missouri 65340 

Dear Representative Peterson: 

This letter is in response to your communication of 
January 18, 1973 concerning the "Missouri Institute of 
Psychiatry" and the "Psychiatric Research Foundation of 
Missouri". 

The status of the former is best exemplified by the 
summary found in the Missouri Institute of Psychiatry, 
Bulletin 1967-1969, p 4, which states: 

"The urgent need to expand and inten¬ 
sify research efforts in mental health 
in Missouri, as elsewhere across the 
country, led to the founding in 1962 
of the Missouri Institute of Psychiatry 
in St. Louis. At first a part of the 
Missouri Division of Mental Health, 

MIP since 1965 has been a full Depart¬ 
ment of Psychiatry of the University 
of Missouri School of Medicine. Its 
fundamental objectives have always 
been to conduct research and to train 
mental health professionals. It has 
become a leading center for research 
in mental illness, especially for those 
types with problems of concern to public 
mental health programs. 

A close working relationship between a 
major university and a state department 
of mental health furthers the Institute's 
goals, since it can offer the attraction 
of a University appointment and at the 




Honorable William A. Peterson 
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same time provide ready access to a 
wealth of patient material...a rare 
combination indeed. Any consenting 
patient in the Division's 10 major 
and 10 smaller institutions may be 
brought into the Institute's research 
environment, thus setting the stage 
for progress in finding answers to the 
etiology and treatment of major mental 
illness. Several factors insure the 
smooth operation of the dual-function¬ 
ing program: 

Key members of the Department of 
Psychiatry at MIP play important roles 
in the Missouri Division of Mental Health; 
the Institute is housed on the grounds of 
St. Louis State Hospital, the Division's 
largest hospital; much of the Institute's 
financial support comes from the Division 
either through direct grant supporting 
programs or direct provision of services; 
and, finally, benefit occurs to the 
Division's patients while the institute's 
research and training objectives are being 
met. 

MlP's research efforts focus on developing 
better instruments and techniques for 
treating the mentally ill and on critically 
evaluating new and existing techniques." 

Apparently it was with these goals in mind that the leg¬ 
islature has annually appropriated sums to the Missouri 
Division of Mental Health to continue effective cooperation 
with the University of Missouri in the Missouri Institute 
of Psychiatry program. (See for example, H.B. 1005, Sec. 

5245, 76th General Assembly, Second Regular Session; H.B. 

5, Sec. 5.450, 75th General Assembly; H.B. 5, Sec. 5.410, 

74th General Assembly; H.B. 5, Sec. 5.310, 73rd General 
Assembly; H.B. 5, Sec. 5.240, 72nd General Assembly) 

The pro forma corporation of which you speak, the 
Psychiatric Research Foundation of Missouri is not a part of 
the Division of Mental Health and not a part of the University 
of Missouri. It does not appear to receive or use any state 
funds and we understand that it's personnel consists only of 
Dr. Warren A. Thompson who is a full time staff member of the 
University of Missouri and who is located at the Kohler 
Building, St. Louis State Hospital, St. Louis, Missouri. 



Honorable William A. Peterson 
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(See Official Manual 1971-72, p. 595) The Psychiatric Re¬ 
search Foundation is a nonprofit organization which is closely 
geared to the demands of the mental health community. 

In sum, we find nothing in the record which suggests any 
impropriety and nothing which would warrant further investi¬ 
gation. The complexities of these organizations suggest 
only a cooperative effort on the part of state government to 
function effectively in the mental health area. 



JOHN C. DANFORTH 
Attorney General 



OFFICES OF THE 


JOHN C. DANFORTH 

ATTORNEY GENERAL 


Attoh^jhit G 33 tie max. ©if Missouri 

Jeffers ox City 
January 30, 1973 


OPINION LETTER NO. 80 


Honorable Donald L. Manford 
State Senator 
Room 425, Capitol Building 
Jefferson City, Missouri 

Dear Senator Manford: 

This is in response to your request for an opinion concerning 
the rights of way of various automobiles under different circum¬ 
stances on public thoroughfares in this state. The various cir¬ 
cumstances involved have been outlined in careful detail by a 
constituent of yours in a letter which accompanied this request. 


The general traffic regulations of this state are contained 
in Chapter 304, RSMo 1969 as amended. Sections 304.341 and 304. 
351, RSMo 1969, set forth in specific detail the rights and re¬ 
sponsibilities of drivers of vehicles at intersections. 


In our view the traffic regulations contained in Chapter 304 
are broad enough to cover any situation which might arise on the 
public thoroughfares of our state and sufficiently clear to enable 
any driver to determine his rights and responsibilities. There¬ 
fore, we make no attempt to analyze the specific hypothetical 
situations set forth by your constituent or enunciate the rights 


and responsibilities of each hypothetical 


driver. 



JOHN C. DANFORTH 
Attorney General 


JOHN C. DANFORTH 
attorney general 
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Aff©MI¥ iujHSNlRi -RAIL ©IF MlSSOUiUI 

j£7FESSOA T City 

February 13, 1973 


OPINION LETTER NO. 8l 


Mr. James B. Boillot 
Commissioner of Agriculture 
Department of Agriculture 
Post Office Box 630 
Jefferson City, Missouri 65101 

Dear Mr. Boillot: 

This is in response to your request for an opinion as to 
whether all or any part of the statutory authority vested in the 
Commissioner of Agriculture can be delegated to an autonomous body, 
the members of which are appointed by the Commissioner or the Gov- 
ernor, or a body which is under the direction and control of the 
Commissioner. 

The principle to be followed in determining whether or not the 
Commissioner of Agriculture can delegate his statutory duties was 
set forth by the Missouri Supreme Court in State ex rel Skrainka 
Construction Company v. Reber, 126 S.W. 397, 399 (Mo. 1910): 

". . .An officer to whom a discretion is in¬ 
trusted by law cannot delegate to another the 
exercise of that discretion, but after he has 
himself exercised the discretion he may, under 
proper conditions, delegate to another the per¬ 
formance of a ministerial act to evidence the 
result of his own exercise of the discretion. 

tl 


The legislature has seen fit to designate the Commissioner of 
Agriculture as the official in charge of the State Department of 
Agriculture, with full power to supervise the State Fair and all 
of the legalized departments of the state which are of a regulatory 
nature for the advancement of horticulture and agriculture. Sec¬ 
tions 261.010 and 261.020, RSMo 1969. In order to carry out his 


Mr. James B. Boillot 


duties, the Commissioner has the power to appoint all employees 
necessary at salaries fixed by law for the administration of laws 
under his charge. Section 261.040, RSMo 1969 . 

Proper administration of the duties placed upon the Commis¬ 
sioner by statute would necessarily involve the exercise of dis¬ 
cretion^ on his part. This being so, it is our opinion that the 
Commissioner of Agriculture cannot delegate any of his statutory 
duties to an autonomous body composed of members appointed by either 
the Commissioner or the Governor. However, the appointment of a 
body to serve at the pleasure and under the direction of the Com¬ 
missioner, said body to assist the Commissioner in carrying out his 
statutory duties and not to replace him, is a matter of internal 
organization only. 



Yours very truly, 

JOHN C. DANFORTH 


Attorney General 
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JOHN C. DANFORTH 
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At^©IRIS' 33Y •{I'.hl'vV'j'J ra:l ©f Miss©umi 
Jefmksojt City 

February 13, 1973 


OPINION LETTER NO. 82 


Mr. James B. Boillot 
Commissioner of Agriculture 
Department of Agriculture 
Post Office Box 630 
Jefferson City, Missouri 65101 

Dear Mr. Boillot: 

This is in response to your request for a legal opinion as to 
the authority of the Commissioner of Agriculture to reorganize the 
internal structure of the Department of Agriculture in a manner 
which in the judgment of the Commission would enable the Depart¬ 
ment of Agriculture to better perform its statutory duties. It 
is our understanding that this reorganization does not purport to- 
be a delegation of the Commissioner's statutory duties to "assis¬ 
tants" or "deputies," but rather a reorganization of the staff of 
the Missouri Department of Agriculture which operates under the 
Commissioner's direction and control. 

The legislature has placed the Commissioner in charge of the 
Department of Agriculture. Section 261.010, RSMo 1969. The Com¬ 
missioner has been authorized to appoint all employees necessary 
at salaries fixed by law for the administration of all laws under 
his charge as a consolidated department conducted on an economical 
business basis. Section 26l.(A0, RSMo 1969. This grant of power 
is sufficient to enable the Commissioner to organize the Depart¬ 
ment of Agriculture in the manner he feels would best enable the 
Department to carry out the duties imposed upon it by law. 



JOHN C. DANFORTH 
Attorney General 



CRIMINAL LAW: 

MINORS: 

PHYSICIANS: 


The General Assembly has not as yet 
enacted any law prohibiting licensed 
physicians from prescribing contra¬ 
ceptive medications and devices to 
persons under the age of twenty-one who have not been emancipated 
by marriage or other means without obtaining the consent of such 
person's parents. 

OPINION NO. 84 

March 9, 1973 


Honorable Clifford B. Mayberry 
Prosecuting Attorney 
Adair County 
213 West Washington 
Kirksville, Missouri 63501 

Dear Mr. Mayberry: 

You have asked whether any criminal statute of Missouri pro¬ 
hibits physicians from prescribing contraceptive medications and 
devices to persons under the age of twenty-one without parental 
consent where such minors have not been emancipated by marriage 
or other means. 

The General Assembly has not enacted as of this time any 
statute explicitly subjecting physicians to criminal liability 
for prescribing contraceptive medications and devices to minors. 
Nor is Section 559-360, RSMo 1969, relating to contributing to 
the delinquency of minors, applicable. In Elsenstadt v. Baird , 
405 U.S. 438 (1971), the Supreme Court of the United States held 
that laws prohibiting the distribution of contraceptives bear no 
rational relationship to the enforcement of laws protecting the 
public morals, and cannot be applied for such purposes. 

CONCLUSION 



Therefore, it is the opinion of this office that the General 
Assembly has not as yet enacted any law prohibiting licensed phy¬ 
sicians from prescribing contraceptive medications and devices 
to persons under the age of twenty-one who have not been emanci¬ 
pated by marriage or other means without obtaining the consent 
of such person's parents. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Mark D. Mittleman. 


Very truly 



JOHN C. DANFORTH 
Attorney General 




COUNTY HEALTH CENTERS: 
COUNTY COURT: 

COUNTIES: 

HEALTH: 

RABIES : 

ANIMALS: 


The board of trustees of the county 
health center in a county of class 
two which adjoins a county of the 
first class having a charter form 
of government cannot authorize the 
expenditure of county health center 
funds for rabies control. 


OPINION NO. 87 


February 16, 1973 


Honorable Robert J. Curran 
Prosecuting Attorney 
Jefferson County 
Post Office Box 2^6 
Hillsboro, Missouri 63050 

Dear Mr. Curran: 

This official opinion is issued in response to your request 
for a ruling on the following question: 

"Can the Board of Trustees of a County Health 
Department authorize spending Health Depart¬ 
ment funds for Rabies Control?" 

Your request stated that this question arose between county 
health officials and the county court before the approving of 
the county budget. We note that Jefferson County is a county of 
class two which adjoins a county of the first class having a 
charter form of government. 

Although your request for this opinion refers to the "County 
Health Department" there is no statutory authority for such a 
department in a county of class two. It is assumed that this 
title is a misnomer, and that you are in fact referring to the 
board of trustees of the county health center. We are writing 
this opinion on the basis of that assumption and will refer to 
the "board of trustees of the county health center" rather than 
to the "county health department". Since there is no statutory 
authority for a "county health department", such a department 
could, of course, have no powers or duties in this matter. 

Section 322.120, RSMo 1969, provides, in pertinent part, 

that: 


FILED 


"The provisions of sections 322.090 to 322.130 
shall be applicable to all . . . counties of 
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class two which adjoin a county of the first 
class having a charter form of government." 

Section 322.090, RSMo 1969, provides as follows: 

"For the purpose of promoting the public 
health and safety and to prevent the trans¬ 
mission of rabies and to control rabies and 
to carry into effect the purposes and pro¬ 
visions of sections 322.090 to 322.130, the 
county court is hereby empowered to adopt by 
order, rules and regulations which shall in¬ 
clude provisions for licensing, catching, 
impounding, confinement, redemption and iso¬ 
lation and destruction of dogs; impounding, 
isolation and destruction of other domestic 
animals exposed to or infected with rabies; 
reporting of animals affected with, or sus¬ 
pected of having rabies, or suspected of 
having been exposed to rabies, or known or 
suspected of having bitten or attacked a 
person; confinement, impounding and destruc¬ 
tion of dogs displaying vicious propensities; 
declaration of a quarantine and terms of the 
quarantine for any portion of such county 
affected by a rabies epidemic, pursuant to 
the recommendation of the county health com¬ 
mission; the establishment of a schedule of 
fees and the method for the collection there¬ 
of from the licensing, redemption, isolation 
or confinement and destruction of dogs and 
other special services for the control of 
rabies. The county court shall establish , 
maintain and operate a county dog pound and 
shall provide the necessary personnel and 
facilities to operate the same and shall pro ¬ 
vide appropriate motor conveyances for the 
capture of stray or rabid dogs and provide 
all the facilities necessary to carry into 
effect the regulations adopted under the pro ¬ 
visions of sections 322.090 to 322.130 and 
shall be authorized to expend county funds 
for the purposes aforesaid ; and shall have 
authority to contract with any city, town 
or village within any such county for any 
of the services, facilities or functions 
created and established under sections 
322.090 to 322.130." (Emphasis added) 

The statute speaks only of the county court. No authority is 
given in Sections 322.090 to 322.130 to the board of trustees of 
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the county health center to authorize the expenditure of funds 
for the purposes set out in Section 322.090, RSMo 1969 . That sec¬ 
tion assigns to the county court the responsibility to provide 
for rabies control in a comprehensive manner, without requiring 
the participation of the board of trustees of the county health 
center or of any other county officials not mentioned in the 
statute. 

We therefore conclude that the legislature's explicit dele¬ 
gation of power to authorize the expenditure of county funds for 
purposes of rabies control runs exclusively to the county court, 
and that therefore the board of trustees of the county health 
center may not authorize the expenditure of county health center 
funds for rabies control. 

Nor do we find sufficient authorization for rabies control 
expenditures by a county health center in Sections 205.010 through 
205.155, RSMo 1969, which define the powers and duties of such 
centers and their trustees. In this regard, we refer you to 
our Opinion No. 93, October 22, 1952, addressed to the Honorable 
Wayne W. Waldo. A copy of that opinion is attached hereto. We 
held there that a county health center has no express or implied 
power to purchase a site for a county garbage dump, because the 
duty to provide such a service had been delegated to other local 
(municipal) authorities. The logic of that opinion applies 
equally to the instant situation. 

In our Opinion No. 415, December 21, 1971, addressed to the 
Honorable Peter H. Rea (copy of which is attached hereto), we 
held that the trustees of a county health center would be autho¬ 
rized to appoint personnel on a full or part-time basis to 
investigate and enforce violations of environmental laws and 
regulations. But, in that context, there was no explicit statu¬ 
tory provision in Chapter 204, RSMo 1969, or elsewhere, for 
local investigations of environmental law violations. For that 
reason, the trustees' implied power under Section 205.042.5, 

RSMo 1969, to "carry out the spirit and Intent of sections 205. 

010 to 205.155 pertaining to establishing and maintaining a 
county health center", by expending funds for the payment of 
such investigative personnel "for the improvement of health of 
all inhabitants of said county" (Section 205.050, RSMo 1969 ), 
was not pre-empted by any alternative delegation of power. But 
such is not the case with respect to county programs for rabies 
control. 

It has frequently been stated that public corporations 
" . . . 'can exercise the following powers and no others: (1) 
those granted in express words; (2) those necessarily or fairly 
implied in or Incident to the powers expressly granted; ( 3 ) 
those essential to the declared objects and purposes of the 
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corporation—not simply convenient, but indispensable. Any fair, 
reasonable doubt concerning the existence of power is resolved 
by the courts against the corporation and the power is denied."' 
Lancaster v. County of Atchison, 180 S.W.2d 706, 708 (Mo. banc 

tptt;- 

CONCLUSION 

Therefore, it is the opinion of this office that the board 
of trustees of the county health center in a county of class two 
which adjoins a county of the first class having a charter form 
of government cannot authorize the expenditure of county health 
center funds for rabies control. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Mark D. Mittleman. 


Very truly yours. 



JOHN C. DANFORTH 
Attorney General 


Enclosures: Op. No. 93 

10/22/52, Waldo 


Op. No. 415 
12/21/71, Rea 



CIRCUIT JUDGES: 
LEGISLATORS: 

CONFLICT OF INTEREST: 


The prohibition contained in Article 
III, Section 12, of the Constitution 
of Missouri, renders a state senator 
ineligible to accept an "appointive 
office" but such section does not preclude him from accepting an 
appointment to fill a vacancy in an elective office. For the pur¬ 
poses of Article III, Section 12, the office of circuit judge, 
even in a county under the nonpartisan court plan, is an elective 
office. Therefore, Article III, Section 12, of the Constitution 
of the State of Missouri does not preclude a member of the legis¬ 
lature from accepting nomination and appointment as a judge of the 
circuit court in a county under the nonpartisan court plan. 


OPINION NO. 88 


April 20, 1973 


Honorable Jack E. Gant 
Senator - 16th District 
9517 East 29th Street 
Independence, Missouri 64052 

Dear Senator Gant: 


FILED 

98 


This is in response to your request for an official opinion 
of the Attorney General upon the following question: 

"Does Article 3, Section 12, of the Consti¬ 
tution of the State of Missouri, preclude a 
member of the Legislature (specifically a 
member of the Senate), from accepting an ap¬ 
pointment as a Judge of the Circuit Court in 
a county under the non-partisan ^ourt plan. 

(Namely Jackson County)" 

Article III, Section 12, of the Constitution of Missouri, 
provides as follows: 

"No person holding any lucrative office or 
employment under the United States, this 
state or any municipality thereof shall hold 
the office of senator or representative. 

When any senator or representative accepts 
any office or employment under the United 
States, this state or any municipality there¬ 
of, his office shall thereby be vacated and 
he shall thereafter perform no duty and re¬ 
ceive no salary as senator or representative. 



Honorable Jack E. Gant 


During the term for which he was elected no 
senator or representative shall accept any 
appointive office or employment under this 
state which is created or the emoluments of 
which are increased during such term . This 
section shall not apply to members of the 
organized militia, of the reserve corps and 
of school boards, and notaries public." 

(Emphasis added). 

Because resolution of your question is determined by the mean¬ 
ing to be attributed to the phrase, "during the term for which he 
was elected no senator . . . shall accept any appointive office 

. . . the emoluments of which are increased during such term," we 
begin our analysis with reference to the constitutional history of 
this section, and the constitutional debates. 


I. Constitutional History 

Article III, Section 16, of the Constitution of 1820, pro¬ 
vided : 


"No senator or representative shall, during 
the term for which he shall have been elect¬ 
ed, be appointed to any civil office under 
this state, which shall have been created, 
or the emoluments of which shall have been 
increased during his continuance in office, 
except to such offices as sh a 11 be filled 
by elections of the people .'' 1 " tEmphasis 
added). 

That provision, with only minor additions, appeared in the 
Constitution of 1865 as Article IV, Section 15, which provided: 

"No senator or representative shall, during 
the term for which he shall have been elect¬ 
ed, be appointed to any civil office under 
this state, which shall have been created, 
or the emoluments of which shall have been 
increased, during his continuance in office 
as a senator or representative, except to 
such offices as shal l be filled by elections 
of the "people -" (Emphasis added) . „ 
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That provision was substantially altered in the Constitution 
of 1875. Article IV, Section 12, provided: 

"No Senator or Representative shall, during 
the term for which he shall have been elect¬ 
ed , be appointed to any office under this 
State or any municipality thereof; and no 
member of Congress or person holding any 
lucrative office under the United States, 
or this State, or any municipality thereof, 

(militia officers, justices of the peace, 
and notaries public excepted) shall be eligi¬ 
ble to either house of the General Assembly, 
or remain a member thereof, after having ac¬ 
cepted any such office or seat in either 
house of Congress." (Emphasis added). 

It was against this constitutional history that the delegates 
to the constitutional convention considered what provision, if any, 
should be included in the proposed Missouri Constitution of 1945. 


II. The Constitutional Debates 

What is now Article III, Section 12, was initially submitted 
to the convention as Section 11 of File 17, which provided: 

"No person holding any lucrative office under 
the United States of this State or any munici¬ 
pality thereof (members of the organized 
militia, justices of the peace, and notaries 
public excepted) shall be eligible to either 
House of the General Assembly; and no senator 
or representative shall during the term for 
which he shall have been elected, be appoint¬ 
ed to any office under this State , or receive 
remuneration or accept employment under any 
official or department of the State; any sen¬ 
ator or representative violating any provision 
of this Section shall forthwith forfeit his 
office in the General Assembly." (Emphasis 
added) Page 4720. 

Mr. McReynolds, handling the file on behalf of the committee, 
stated the purpose of the proposed section: 
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Honorable Jack E. Gant 


"Mr. President, the present section is Sec¬ 
tion 12, the one which appears in the Consti¬ 
tution of '75. The section has been elabo¬ 
rated some in this fashion; 'No Senator or 
Representative shall, during the term for 
which he shall have been elected, be appoint¬ 
ed to any office under this State, or any 
municipality thereof; and no member of Con¬ 
gress or person holding any lucrative office 
under this state or receive remuneration or 
accept employment under any official or de¬ 
partment of the State.' 

"Now, the reason for that modification was 
that a practice has grown up in the General 
Assembly where members of the General Assem¬ 
bly have, in the past accepted employment 
from the state and since they are called upon 
to vote upon appropriations and other matters 
which affect the policy of the particular de¬ 
partments, it was felt that a proper safe¬ 
guarding of the rights of the departments and 
of the state in protection of itself and its 
interest should disqualify the members of 
the General Assembly from holding office of 
that kind or accepting employment or remuner¬ 
ation of that kind. That's the primary change 
which was made. I move the adoption of the 
section." Page 4720. 

However, as soon as the committee proposal had been read by 
the clerk, and the explanatory statement made by Mr. McReynolds, 
Mr. Phillips of Jackson County proposed a substitute amendment 
for the committee's proposal, Section 11. The Phillips' amend¬ 
ment provided: 


" No senator or representative, during his in¬ 
cumbency in office, shall be elected or ap- 
pointed to any office under the United States, 
this state or any municipality thereof. No 
member of Congress or person holding any lucra¬ 
tive office under the United States or this 
state or any municipality thereof, shall be 
eligible to either House in the General Assem¬ 
bly. Any senator or representative accepting 
an office under the United States, this state 
or any municipality thereof, shall Be deemed 
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to have resigned as a member of the General 
Assembly and shall exercise no further rights 
therein or receive further compensation as 
such member. The provisions of this section 
shall not apply to the members of the organ¬ 
ized militia, members of the school board, 
and notary public.'" (Emphasis added) Page 
4721. 

Minor amendments were submitted and debated, but considera¬ 
tion of whether the committee proposal or the Phillips' substitute 
should be adopted was deferred. Subsequently, debate focussed 
upon the respective differences and merits of this section as em¬ 
bodied in the committee draft and the Phillips' amendment. 

The committee proposal constituted a complete disqualifica¬ 
tion of a senator or representative from any office or employment 
during his term. The Phillips' amendment provided for no such 
disqualification upon a senator or representative and required 
only that he resign before accepting another office or employment. 
The conflicting positions and arguments may be illustrated by 
excerpts from the debates: 

"MR. BROWN (OF CHRISTIAN): Judge, while you're 
working over this section it strikes me that 
the language used in the fifth or sixth line, 

I believe it is these words 'and no senator 
or representative shall, during the term for 
which he shall have been elected at the course 
of two years for a representative' -- do you 
mean by that that in case a representative, he 
should resign from his office at the end of a 
twelve month period that he would still be dis¬ 
qualified for twelve more months before he 
might accept an appointment? 

"MR. FORD: My amendment doesn't deal with 
that phase of it at all. 

"MR. BROWN (OF CHRISTIAN): But I am asking 
you if you care to say what your idea is of 
the meaning of the section. It strikes me 
that that is a little bit harsh in this, that 
if a man should desire to resign from an of¬ 
fice and accept a place on the Supreme Bench 
or some other place that he ought to be per¬ 
mitted to do so. I don't think that he ought 


- 5 - 



Honorable Jack E. Gant 


to be made to serve in case he didn't want to 
for a period of two years. I am asking you 
what your opinion is of the meaning of that 
particular set of words. 

"MR. FORD: The great temptation is for a man 
to serve in the Legislature and favor some 
certain measure with the expectation that when 
his time is out or when the bill is passed why 
then he can resign and get a good job and that 
was the purpose in making a man that serves in 
the Legislature surrender any right to serve 
in some other capacity." Page 4816. 

Mr. Phillips was called upon to explain the difference between 
his substitute proposal and the committee proposal: 

"MR. PHILLIPS (OF JACKSON): Well, the present 
Constitution is in conflict for the reason 
that the first sentence of it was taken from 
the Constitution of 1865. If you will refer 
to your Revised Statutes of 1939 and to Sec¬ 
tion 12 under Article 4 of the Constitution 
you will find this information. The first 
sentence reads this way, 'No senator or rep¬ 
resentative, shall, during the term for which 
he shall have been elected, be appointed to 
any office under this state or any munici¬ 
pality thereof'. The first sentence is taken 
from Section 15, Article 4 of the Constitution 
of 1865. The last sentence and that reads, 

'And no member of Congress or person holding 
any lucrative office under the United States 
or any state of any municipality thereof, 
exception noted, shall be eligible to either 
house of the General Assembly or remain a 
member thereof after having accepted such 
office'. That was taken from Section 11 of 
Article 4 of the Constitution of 1865. The 
two sections were put together but the Con¬ 
vention of 1875 added, 'Or any municipality 
thereof'. I am reading still from the Con¬ 
stitution in the 1939 statutes. This section 
apparently contains conflicting provisions as 
the latter portion, that is the sentence as 
taken from Section 11, authorizes a ballot 
acceptance of another position during the term 


- 6 - 



Honorable Jack E. Gant 


for which elected under penalty of no longer 
remaining a member of the General Assembly 
while the first sentence is an imperfective 
prohibition against the acceptance of any 
office during the term for which you're 
elected. 

"The present Constitution then reads that you 
can validly accept another position according 
to the last clause because it says if you ac¬ 
cept it it bars you from remaining a member, 
but the first clause explicitly provhibits 
(sic) you from doing it. Therefore the con¬ 
flict. Now the committee evidently overlooked 
that part because the report had the identical 
language. 'No Senator or Representative shall, 
during the term for which he shall have been 
elected, be appointed to any office under this 
state', and then it adds as the committee had, 
'or receive remuneration under any official 
department of the state', but it still has 
the conflict that if you accept a position 
you can no longer remain a member and then it 
says, 'during the term to which you are elect¬ 
ed you shall not accept it.' 

"Now the substitute which I have offered at¬ 
tempts to handle it in a different way. It 
starts out by saying, 'No Senator or Repre¬ 
sentative, during his incumbency in office 
shall be elected or appointed to any office 
under the United States, this state, or any 
municipality thereof.' As long as the duties 
of the office are incumbent upon him he is 
prohibited from holding this position. Then 
it again says in the section which I am offer¬ 
ing, 'No member of Congress or person holding 
any lucrative office under the United States, 
or this state, or any municipality thereof, 
shall be eligible to either house of the Gen¬ 
eral Assembly.' That's for the purpose of 
letting him be elected even while he is hold¬ 
ing some subsequent position but he must not 
be holding the position at the time he quali¬ 
fies either in the Senate or the House, but 
the main difference between the two is with 
respect to the conflicting provisions that 
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are in the present Constitution, that remain 
in the Committee report. Under the substitute 
which I am offering a Senator or Representa¬ 
tive cannot, during his incumbency in office, 
accept any other position but he may, and 
Judge Mayer I think made a very eloquent 
speech for the facility for which a man may 
accept a public position. We need men in pub¬ 
lic positions so much that if he wants to be¬ 
come Mayor of his town while he has yet three 
months to serve here in the General Assembly 
with no chance of its, of a special session, 
he ought to be permitted to become a Mayor of 
his town, to be elected, the Mayor of his town. 
It does say under the amendment I have that 
when he is ready to qualify for Mayor, he must 
not have incumbent upon him, this office. 

"Now, I am trying to add that facility so that 
the men come here and gain some training and 
facility in government and you may use them 
in your county, in your city or in some other 
position and I do not think that it is ever 
intended by the present Constitution, but 
when it is that he qualifies for any other 
position he no longer remain a member. I 
don't think it is ever intended to bar him. 

"MR. DEASON: Mr. Phillips, under either one 
of these sections or under this section that 
is proposed by the Committee over your sub¬ 
stitute, would it be possible for me as a 
member of the Legislature, if 1 had three or 
four friends on a close vote, to support a 
proposition of some kind to establish a new 
department or a bureau or a commission with 
the thought of resigning my place in the 
Legislature and being appointed to head that 
said bureau or commission? 

"MR. PHILLIPS (OF JACKSON): Well Mr. Deason, 
it would be possible but it is not probable 
that you or any other member who takes his 
oath very seriously in the General Assembly 
would stoop to that. Men just don’t do those 
thing and I don't think you would. 
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"MR. DEASON: Well, I have been in the Legis¬ 
lature because I live in a Democratic county, 
but I was just wondering about the possibil¬ 
ities of it. It seems to me, Mr. Phillips, 
that under your section, or under your sub¬ 
stitute that a man could resign from the Leg¬ 
islature to take over or handle a job like 
that. 

"MR. PHILLIPS (OF JACKSON): Well, you would 
have to be appointed by the Governor or some¬ 
one and I think the remoteness of that - the 
situation I am trying to reach is in your 
county you got your county court. A man fre¬ 
quently wants to become a county judge but 
he is still a member of the General Assembly. 

He never intended to return. The vacancy comes 
in August and the Governor now can appoint him 
legally without this section staring him in 
the face and the Governor sometimes don't ap¬ 
point him. Judge Clark of the Supreme Court 
again had an unexpired term. He had not filed 
from the Senate from his district. He had 
filed in the Supreme Court. A member of the 
Supreme Court died along in the summertime 
and the Governor wanted to appoint him. He 
should have been appointed but the net result 
was that this section stared them in the face 
and they were afraid to appoint him as a judge 
as it was written. In the present Constitu¬ 
tion it would conflict. The committee Repoit 
does not clarify it but I am saying that I am 
of the opinion that the way I handle it does 
clarify it and I hope it will be adopted so 
that there will be no more difficulty over a 
matter of that character. 

* * * 

"MR. COLEMAN: Mr. Phillips, . . . and now you 
want to leave it possible for him, by resign- 
„ ing, to make it eligible, is that it? 

"MR. PHILLIPS (OF JACKSON): As long as the 
duties of the officer is incumbent upon him 
he is precluded from accepting a mayorship or 
- a council position or any local position, any 
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county position or any state or United States 
position, but if he is appointed to such a 
position then he should be permitted to re¬ 
sign. I never heard of a rule that a man 
couldn't resign from the Supreme Court of the 
United States or any other position and I 
don't think that it was ever intended in 1875 
when they threw those sections together that 
they should prevent a man from resigning, be¬ 
cause in the very next sentence it says that 
if he does take a position in Congress or any 
place he should be deemed to vacancy. 

* * * 

"MR. COLEMAN: Mr. Phillips, isn't there a 
pretty good reason for provisions with respect 
to legislative officers shall not be eligible 
to accept any such appointments for the reason 
that has been stated here, and thereupon re¬ 
sign to accept the appointment? 

* * * 

"MR. PHILLIPS (OF JACKSON): Yes, there is a 
possibility I know of no reason why we should 
write a constitutional provision preventing it. 
Page 4820-4823. 

• * * * 

"MR. PHILLIPS (OF JACKSON): It is in the next 
sentence, that no senator or representative, 
during the term which he shall have been 
elected to be appointed to any office under 
this state, or receive remuneration or accept 
employment under any official department of 
the state. It is the term that I am explain¬ 
ing. 

"MR. CRANE: In other words, you want the Leg¬ 
islature to either accept an appointment under 
any department of the state government by re¬ 
signing his office. 

"MR. PHILLIPS (OF JACKSON): Well, the city 
government or county government or any place 
where he would need it. 
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"MR. CRANE: Well, your substitute of course 
permits him also to resign from the Legisla¬ 
ture and take a position under the state 
government, doesn't he? 

"MR. PHILLIPS (OF JACKSON): Yes, and there 
might be a very good reason for that, like 
Senator Clark was still a member of the Sen¬ 
ate and he would have been appointed a Supreme 
Judge and he had not filed for the Senate and 
his term was not yet out. It was in August 
when the vacancy occurred in the Supreme Court 
and his term continued in August until Decem¬ 
ber 31st and I would like to rectify that sit¬ 
uation . 

"MR. CRANE: Mr. President, I think Mr. Phillips 
is also interested in the other feature of it 
which was objected to in the Committee. Now, 
my recollection is that Mr. Phillips had the 
very same proposal before the Committee and the 
matter of whether or not the person elected to 
the Legislature could resign during his term 
of office and take another job with the state 
government was fairly discussed. When I voted 
for the Committee Report I voted for it on the 
basis that a member of the Legislature couldn't 
resign from the Legislature and be appointed to 
any office under the state government in con¬ 
sideration for any service he might have per¬ 
formed while a member of the Legislature in 
order to obtain such appointment. I think to 
the best of my mind that there is very great 
distinction on that one issue. Now, the matter 
he speaks of as to rendering any one of those 
in office, a municipality or any other division 
of government, anything that prevents him from 
being eligible to run for election, why I would 
have no objection, but on the other hand I 
think it was a very fundamental issue that 
was discussed in the Committee and we had this 
same discussion there offered by Mr. Phillips 
and we decided in there, as I remember it, 
that we didn't want anyone in the Legislature 
to accept employment under the state govern¬ 
ment during the term for which he had been 
elected to the Legislature. Pages 4826-4827. 
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* * * 

M MR. SHEPLEY: Mr. President and fellow dele¬ 
gates, it seems to me that this provision 
that we're discussing goes a little further 
than the question of the creation of an office 
by a member of the Legislature or through his 
influence and then his resigning to accept ap¬ 
pointment to that office. It seems to me that 
we're dealing now with a branch of the govern¬ 
ment that writes the ticket for the state, 
makes all the appropriations, enacts all of 
the laws other than those enacted by the people, 
and what they are trying to do is to take away, 
to remove any factors which might have an in¬ 
fluence on a member's judgment in voting on 
the various questions that are brought before 
the General Assembly. In other words, it 
would not be necessary to create a new office. 

I might be a member of the General Assembly 
and the question might come up concerning an 
appropriation for one of the departments. If 
I wanted a pretty good job in that particular 
department that was open, I think naturally 
I would be inclined to be generous with my 
vote for the appropriations. I should imagine 
there would be a great many occasions when a 
man's judgment to some extent might be swayed 
by a selfish interest if he could be eligible 
himself to benefit as a result of the vote 
and I think it's a good thing. After all man 
serves for two years in the Lower House and 
four in the Senate and if he accepts that and 
runs for election and offers himself to the 
people, just as Governor Park has mentioned, 

I think the people have a right to expect him 
to continue in that office, rather than to 
resign to take some other appointive job, 
whether he is instrumental in creating it or 
not. Page 4830. 


* * * 

"MR. FORD: Mr. President, I agree in prin¬ 
ciple with what Mr. Opie has said. Members 
of the Legislature, while the office you might 
say is of not so much importance, the things 


- 12 - 



Honorable Jack E. Gant 


with which they are dealing affects everybody 
in the State of Missouri and in their legis¬ 
lative capacity they are a very important of¬ 
ficial and what they do lasts long after they 
have gone home and for that reason they ought 
not to be submitted to the temptation of doing 
anything of that particular kind that might 
be detrimental to the interests of the people 
in order to further their own individual in¬ 
terests. Now, we're worrying too much about 
the fellow that is holding the office and not 
enough about the people whom he is serving. 
This provision is not put in there solely as 
a penalty on the fellow that is holding the 
office, but it is to protect the people them¬ 
selves against his action which he might think 
at the time would not affect a man because he 
is thinking of his own personal interest and 
any man who accepts the position of a Legis¬ 
lator in the state, the people expect him to 
give his whole-hearted attention to that and 
not allow his personal ambitions to interfere. 
I think the Committee's original section with 
the slight amendments that clarify it, is the 
better section and that it should be adopted 
and the Phillips amendment defeated. Page 
4831. 


k k * 

"PRESIDENT: Further discussion of the substi¬ 

tute? 

"MR. CLAYTON: Mr. President, I hope the sub¬ 
stitute will be defeated. It seems that the 
proponents have cited individual cases here 
on the floor this afternoon where certain ones 
were prevented from being appointed to certain 
offices or accepting appointment by reason of 
this provision. It seems that they apparently 
are overlooking the points brought out by 
Governor Park and Delegate Shepley that when 
they are elected by the people of their county 
or district, whichever the case may be, they 
are accepting a responsibility that they should 
carry out to the end. It doesn't seem to me 
that we should change this proviso that pro- 
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hibits this sort of thing. As the section 
now reads it does not prevent an employee of 
the municipality from resighing (sic) and ac¬ 
cepting employment. The main thing that the 
proponents of the substitute wish eliminated 
is the provision that a member of either the 
House or Senate cannot accept another posi¬ 
tion with the state during the term for which 
he was elected. 

". . . He runs for office subject to the 
present provision in the Constitution and I 
think that it would be very unwise to adopt 
the substitute." Page 4833. 

Debate was concluded and on a roll call vote, the Phillips' 
substitute was defeated, and the committee proposal adopted. 

Subsequently, the Phillips substitute was brought up for re¬ 
consideration when there was greater attendance at the convention. 
Again there was debate upon the two conflicting proposals. 

Again Mr. Phillips was called upon to explain the purpose of 
his substitute: 

"MR. PHILLIPS (OF JACKSON): Senator, you were 
not here the other day I am sure when the mat¬ 
ter was up for discussion and I call attention 
to the fact that the present Constitution has 
a very serious conflict, but in one place in 
the present Constitution it prohibits a Sen¬ 
ator or Representative, during the term of of¬ 
fice for which he is elected, from accepting 
a position with the United States, this state, 
or any municipality. While in another section 
of the present Constitution, there is, at 
least there is implied authority for him to 
accept the office, but under the penalty of no 
longer remaining a member of the General As¬ 
sembly. In other words, the present Consti¬ 
tution is clearly in conflict for the reason 
one place there are words of absolute prohibi¬ 
tion, while in the next sentence, which comes 
from a different original source, there is an 
acceptance which applied a valid acceptance of 
the other office, but under the penalty of no 
longer remaining a member of the General As- 
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sembly. Now, that's the condition of the 
present Constitution. Now, the Committee, 
though, reported a section which in my opinion 
is an absolute prohibition against a Senator 
or Representative, during the term for which 
he has been elected, and then I made the point 
that there would be no longer any doubt about 
it under the Committee Report. Under the Con¬ 
stitution as it is now, it is only a colorable 
doubt. They go ahead and do it. They go a- 
head and resign and accept other positions 
when the positions occur, but under the Com¬ 
mittee's report there would be an absolute 
prohibition and I made the point the other 
day that Mr. Mayer made a splendid talk on 
the, almost the necessity of men of qualifi¬ 
cation being permitted to be harnessed up and 
used for positions of advancement wherever 
they may come and I called attention to the 
fact that a man serving in the General Assem¬ 
bly, frequently in one term or two terms, 
find the facility to become a valuable of¬ 
ficer in some other capacity and he should 
not have to let it go by. That is about the 
purport of the argument the other day, Sena¬ 
tor . 


"MR. MC REYNOLDS: Thank you, sir. Now, I 
understand, Mr. President, that the purpose 
behind Mr. Phillips' amendment is to author¬ 
ize a member of the General Assembly, during 
his term of office, to accept other employment. 
Of course he has to resign and get out, but he 
can accept it. There is no prohibition. Now 
of course there is a prohibition in the sec¬ 
tion prepared by the committee. It was the 
intention that it should carry that prohibi¬ 
tion. The section reads: 'No Senator or Rep¬ 
resentative shall during the term for which 
he shall have been elected be appointed to 
any office under this State, or receive re¬ 
muneration or accept employment under any of¬ 
ficial or department of the State.'. . . 

Page 5202. 
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"MR. DEASON: Mr. President, I am opposed to 
the Phillips' substitute and I don't agree 
with the answers that Senator McReynolds gave 
to Delegate Jones. As I read Line 7, Page 5, 
it say, 'be appointed to any office under 
this state'. Now I may be wrong, but I can't 
find in there where it says that they can't 
be a candidate and elected. Now, I know that 
we have a very distinguished gentleman who is 
a member of the state Senate now, a candidate 
for Governor, and I don't see how that this 
section in the Constitution would prevent 
some other distinguished Senator some day 
from being a candidate for Governor because 
it says that 'And no Senator or Representa¬ 
tive shall, during the term for which he shall 
have been elected, be appointed to any office 
under this state or receive remuneration or 
accept employment under any official or de¬ 
partment of the state. I can't see there that 
it would prevent a Senator from offering him¬ 
self to the people for an elective office." 

Page 5211.' 

Prior to the vote, Mr. Phillips summarized his position 

"MR. PHILLIPS (OF JACKSON]: Mr. President, 

I am not going to go over what I said the 
other day in detail. There was a small 
house here. Twenty-one members voted one 
way and twenty-seven, as I recall it, the 
other way. We have a much larger assembly 
here today, but I stated then that it was 
purely a matter of policy involved. . . . 

". . . Then we have left the broad public 
policy. Shall the executive department and 
shall the judicial department be permitted, 
during the terms for which they are elected, 
to resign whenever the incumbent desires to 
accept a better position or the people de¬ 
sire to call him to a better position? I 
should say, by all means, yes. 

"The other day I cited the situation in which 
our own Governor Park resigned from the other 
Constitutional Convention to become a circuit 
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judge and then resigned as a circuit judge to 
become the Governor of this state. Now, those 
are instances and you can multiply the in¬ 
stances in which there has been advancement of 
men in public service by resigning from the 
previous positions which they have handled. 

Now, why that limitation should be imposed on 
the legislative department which would prob¬ 
ably desire to get the best ability we can, 

I am not able to see, and I think if this Com¬ 
mittee report is adopted and the section which 
I proposed is not, it will be written down in 
history that this Convention was so afraid of 
the fact that there would be some evil arise 
out of it that it adopted what is an unwork¬ 
able public policy. . . . 

". . . Many a time you will cause the field 
of good candidates for office or good selec¬ 
tions to be narrowed because you have a con¬ 
stitutional prohibition, and during the term 
of office a very available man is constitu¬ 
tionally prohibited from being considered for 
that position. 

"... I think it is an advance in government 
and I hope that the Convention will adopt it." 

Pages 5222-5223. 

The Phillips' substitute, as a result of several amendments, 
now provided that: 

" No Senator or Representative during his 
incumbency in office shall Qualify and hold 
any office or employment unaer the United 
States, this state or any municipality 
thereof. No member of Congress or person 
holding any lucrative office under the United 
States, this state or any municipality there¬ 
of, shall qualify as a member of either house 
of the General Assembly. Any Senator or Rep¬ 
resentative accepting an oTTice or appointment 
under the United States, this state or any 
municipality thereof, shall be deemed to have 
resigned as a member of the General Assembly 
and to exercise no further rights therein nor 
receive further compensation as such member. 
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The provisions of this section shall not ap¬ 
ply to members of the organized militia, re¬ 
serve corps, members of the school boards and 
notaries public." (Emphasis added). 

Upon a roll call vote, the substitute was adopted, and the 
committee proposal was defeated. Later, with no debate, an amend¬ 
ment was added to Section 11 of File 17. 

"MR. MC REYNOLDS: Now, Mr. President, I over¬ 
looked the fact that we did not close Section 
-- the section which was under consideration 
at the time of the recess. I think it was 11. 

I asked the Chair to defer the announcement 
on that until I could check the language of 
it, and I found that the amendment I had in 
mind has already been inserted. Therefore, 
so far as I am concerned the section can be 
closed. 

"PRESIDENT: Are there further amendment to 
Section 11? 

"MR. MORTON: Mr. President, I have an amend¬ 
ment which I have listed as 11a rather than 
trying to amend the File or ask that it be 
opened up. 

"PRESIDENT: By adding an additional section? 

"MR. MORTON: By adding a new section, yes, 
sir. 

"PRESIDENT: Is it much the same subject mat¬ 

ter as Section 11? 

"MR. MORTON: The subject matter is the same 
but it doesn't affect the subject. 

"PRESIDENT: If this is an entirely unrelated 

section, Mr. Morton . . . 

"MR. MORTON (Interrupting): No, it is not 
unrelated. It should be a part of the sec¬ 
tion . 

"PRESIDENT: The section is still open for 

amendments, Mr. Morton. 
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"MR. MORTON: All right, I will then submit 
it as an amendment by adding to the present 
section. 

"(Amendment submitted.) 

"PRESIDENT: Mr. Morton, would you consent to 
the Clerk making certain corrections here in 
order to make it conform? 

"MR. MORTON: I have another amendment here. 

"PRESIDENT: Would you add this to the end of 
the section? 

"MR. MORTON: Yes, sir. 

"PRESIDENT: And then will you authorize the 
Clerk to frame it so that it will be an addi¬ 
tion to it, added on the end of Section 11? 

"MR. MORTON: Yes, sir, I may add in explana¬ 
tion, Mr. President, that I submitted that to 
Mr. Phillips and Mr. Phillips accepted it, and 
I showed it to Senator McReynolds and he was 
agreeable to it, and so I am submitting it now 
and all I want to say is it is part of the 
federal Constitution on this matter and I move 
its adoption. 

"MR. SHEPLEY: Mr. President, before it is 
read, may I ask Mr. Morton so that we may not 
have confusion, whether his addition should 
not be inserted in the third to last line of 
the Phillips substitute rather than at the 
end of the section? 

"MR. MORTON: If you say so, yes. 

"PRESIDENT: May the Chair suggest that as far 
as the placement of that matter is concerned, 
that the Phraseology Committee can straighten 
it out when it gets there. I think the Clerk 
has written the amendment now so that it will 
be an addition at the end of Section 11. (to 
Clerk) Put it that way and the Phraseology 
Committee can straighten it out. 
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"(Clerk read as follows:) 


"AMENDMENT NO. 43. Amend File No. 17, Page 
5, Section 11 by adding to end of Section 11, 
as amended, the following language: 


" No member of the General Assembly shall 
during the time f or which he was elected be 
hold 


eligil 


le to 


_ any appointive civil of- 

ice , or position, under the authority of 
the State which shall have been created or 
any appointive state civil office or position, 
the emoluments whereof shall have been in¬ 
creased during such term." (Emphasis added) 
Pages 5238-5240. 


The amendment was adopted and the section was finally per¬ 
fected. 


Reference to the constitutional debates demonstrates that it 
was the intent of the delgates to the constitutional convention 
that as between a complete prohibition or no prohibition upon a 
senator's or representative's eligibility for another office dur¬ 
ing his term, there should be no such prohibition. Therefore, it 
is our view that any limitation upon such eligibility should be 
severely limited and strictly construed. 


III. Application of the Rules of Construction 
and Case Authority - 

Article III, Section 12, of the Constitution of Missouri, pro¬ 
vides, in part, as follows: 

". . . When any senator or representative ac¬ 
cepts any office or employment under the 
United States, this state or any municipality 
thereof, his office shall thereby be vacated 
and he shall thereafter perform no duty and 
receive no salary as senator or representative. 

During the term for which he was elected no 
senator or representative shall accept any 
appointive office or employment under this 
state which is created or the emoluments of 
which are increased during such term. ..." 

(Emphasis added). 
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As stated in your opinion request, the question which arose 
as a result of your nomination as one of three names on a panel 
submitted by a nonpartsian judicial commission to the Governor 
for selection to fill a judicial vacancy in the Sixteenth Judi¬ 
cial Circuit of Missouri, is whether an appointment for the un¬ 
expired term is prohibited by Article III, Section 12, of the 
Missouri Constitution. During your present term as state senator, 
the General Assembly passed Act 105, Seventy-Sixth General Assem¬ 
bly, Second Regular Session. That act, which became effective on 
August 13, 1972, provided for an increase in the compensation pay¬ 
able to all judicial officers of the state. Included within the 
judicial officers who receive an increase in compensation were 
the judges of the Circuit Court of Jackson County, Missouri. 

Thus, the emoluments of office were increased during the term for 
which you were elected. Therefore, the critical issue is the 
meaning of the phrase, . . no senator . . . shall accept any 
appointive office . . 

To illustrate, does the disqualification contained in Article 
III, Section 12, extend to any office for which the emoluments 
have been increased during the legislator's term? Or, does such 
disqualification extend only to certain offices? Or, does such 
disqualification extend to the method by which any office is ob¬ 
tained? As suggested, the issue is the meaning of the phrase, 

". . . no senator . . . shall accept any appointive office. . .," 
and the specific question is the meaning of the word "appointive" 
in the context of Article III, Section 12. 

Construction of a constitutional provision is generally sub¬ 
ject to the same rules of construction as other laws with due re¬ 
gard being given to the broader scope and objects of the consti¬ 
tution as the charter of popular government and intent of organic 
law is the primary object to be attained in construing it. State 
ex rel. Curators of the University of Missouri v, Neill , 397 S.W.2d 
666 (Mo. 1966) ; Wring v. City of Jefferson ! 413 S.W.2d 292 (Mo. 
1967). The intent and purpose of the constitutional provision is 
required to be determined primarily from the language used. Chaffin 
v. County of Christian , 359 S.W.2d 730 (Mo. 1962). Consequently, 
in construing a constitutional provision, nontechnical words are 
to be taken in their natural and ordinary meaning. State ex rel. 
Keystone Laundry and Dry Cleaners, Inc. v. McDonnell"! 4 26 S. W. 2 d 
11 (Mo. 1966) . 1 

It has been recognized that the right to hold public office, 
either by election or appointment, is one of the valuable rights 
of citizenship, and constitutes an implied attribute of citizen¬ 
ship and any curtailment of the right to hold office should not 
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be considered prohibited except by plain provisions of law. Carter 
v. Commission on Qualifications of Judicial Appointments , 93 P.2d 
140 (Calif. 1939); 63 Am.Jur.2d, Public Officers and Employees, 
Section 64. 

Does the phrase ". . . no senator . . . shall accept any ap¬ 
pointive office . . ." preclude a senator from accepting any of¬ 
fice, the emoluments of which are increased during his term, re¬ 
gardless whether that office is obtained by appointment or elec¬ 
tion. Such a construction has previously been held to be improper. 
Opinion of the Attorney General, Manford, No. 59, June 18, 1968. 
That opinion held that a member of the general assembly can be¬ 
come a candidate at an election for the office of circuit judge 
even though such office was established by the general assembly 
in which such member sits. 

There are only two other possible interpretations which may 
be attributed to the phrase ". . . no senator . . . shall accept 
any appointive office . . ." The phrase either means that a 
senator may not accept any appointive office or it means that a 
senator may not accept any office when that acceptance is based 
upon an appointment. 

We conclude that the proper interpretation of the phrase, 

". . . no senator . . . shall accept any appointive office . . ." 
precludes a senator from accepting an "appointive office" but 
does not preclude a senator from accepting an elective office 
even though that acceptance is based upon an appointment. 

The committee proposal, which was rejected, provided that 
". . . no senator or representative shall during the term for 
which he shall have been elected, be appointed to any office under 
this state, . . ." The Phillips' substitute amendment, which was 
adopted, contained no such prohibition, provided the senator or 
representative first resigned as a member of the general assem¬ 
bly. The subsequent amendment prohibited acceptance of "an ap¬ 
pointive office." 

The word "appointive," as found in Article III, Section 12, 
is an adjective, and thus modifies and qualifies the noun office. 
Used as an adjective, it is to be distinguished from its use as 
a noun, i.e., the act of appointing or designating for an office 
or position, or as a verb, to name or select for an office or 
posit ion. 

Therefore, because of the language employed in this provi¬ 
sion, the intent of the drafters as expressed through the debates, 
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and applying the usual rules of construction, we conclude that 
the limitation that is expressed in Article III, Section 12, of 
the Constitution of Missouri, extends only to "appointive of¬ 
fices." If it had been the intent of the drafters of the con¬ 
stitution to prohibit entirely the appointment of legislators to 
any office, it would have been a simple matter to employ language 
to express that intent. Carter v. Commission on Qualifications 
of Judicial Appointments , ~supra . That was the intent expressed 
in the Committee's proposed section which prohibited "appointment 
to any office" but such proposal was defeated, and rather, the 
present language which prohibits the senator or representative 
from accepting "any appointive office" was adopted. 

The disqualification extends to the nature of the office, 
i.e., whether an elective or appointive office, and not to the 
method by which a vacancy in office is filled. Many offices, 
which are elective offices, provide for filling the vacancy by 
appointment. See: Sections 105.030 and 105.050, RSMo 1969. For 
example, the Office of Attorney General is an elective office, 
however, a vacancy is filled by appointment. Section 105.050, 

RSMo 1969. The Office of Senator of the United States is an 
elective office, however, a vacancy is filled by appointment. 
Section 105.040, RSMo 1969. Reference to these situations is 
made to demonstrate that the classification of an office as an 
appointive office or an elective office is dependent not upon 
the manner in which a vacancy is filled, but rather the basic 
method by which a person is selected to fill such office for a 
full term. 

The question then becomes whether the office of circuit judge 
in the Sixteenth Judicial Circuit is an appointive or elective 
office. An appointive office is one which is acquired by appoint¬ 
ment in the exercise by the appointing authority of a delegated 
power, while an elective office is acquired by election as a 
direct choice of all of the members of the class or body from 
which the choice can be made. See: State ex rel. Smith v. Bow¬ 
man, 170 S.W. 700 (Mo.App. 1914). 


A substantially identical issue was before the Supreme Court 
of California in Carter v. Commission on Qualifications of Judi¬ 
cial Appointments~supra . That case involved a mandamus proceed- 
ing against the Commission to compel it to consider and act upon 
Carter's qualifications for the office of associate justice of 
the Supreme Court of the State of California. Carter had been 
appointed by the governor to the office of associate justice of 
the Supreme Court to fill a vacancy created by the death of the 
incumbent, and the governor submitted his name to the Commission 
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on Qualifications for confirmation pursuant to their constitutional 
provision. The commission refused to consider the name on the 
basis that he was ineligible for office by virtue of Article IV, 
Section 19, of the California Constitution. Their constitutional 
provision provided that: 

"No Senator or Member of Assembly shall, dur¬ 
ing the term for which he shall have been 
elected, hold or accept any office, trust, or 
employment under this State; provided, that 
this provision shall not apply to any office 
filled by election by the people." 

The court concluded that such office was an elective office 
rather than an appointive office. The court stated: 

". . . The method of filling vacancies by ap¬ 
pointment by the governor under the new pro¬ 
cedure is not materially different from the 
old. The method of nomination has been mate¬ 
rially changed, and the candidacies for the 
office have been restricted to persons wh~o~~oc- 
cupy the offices or to persons who have there¬ 
tofore been nominated by the governor . But the 
names of the candidates continue to be 'placed 
upon the ballot for the ensuing general elec¬ 
tion' , and the electors vote on the question 
whether such candidate shall 'be elected to 
said office'. 

"The language of the new section 26 and of 
the older sections of the same article which 
were left undisturbed indicate without ques¬ 
tion that the Justices of the Supreme Court 
hold and continue to occupy their offices 
only at the will of the electorate. . . ." 

93 P.2d at 145. (Emphasis added). 

The Circuit Court of Jackson County, Missouri, is subject to 
the nonpartisan court plan. Article V, Section 29 (a). Constitution 
of Missouri, as amended, 1970. That section provides, in part: 

"Whenever a vacancy shall occur in the office 
of judge of . . . the circuit . . . courts 
within . . . Jackson county, . . . the governor 
shall fill such vacancy by appointing one of 
three persons possessing the qualifications 
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for such office, who shall be nominated and 
whose names shall be submitted to the governor 
by a nonpartisan judicial commission estab¬ 
lished and organized as hereinafter provided. 

If the governor fails to appoint any of the 
nominees within sixty days after the list of 
nominees is submitted, the nonpartisan judi¬ 
cial commission making the nomination shall 
appoint one of the nominees to fill the 
vacancy." 

While the vacancy is filled by nomination and appointment, it 
is only for a limited time. Article V, Section 29 (c) provides 
that: 


"Each judge appointed pursuant to the provi¬ 
sions of sections 29 (a)-(g) shall hold of¬ 
fice for a term ending December thirty-first 
following the next general election after the 
expiration of twelve months in the office. . . . 

Not less than sixty days prior to the holding 
of the general election next preceding the ex¬ 
piration of his term of office, any judge whose 
office is subject to the provisions of sec¬ 
tions 29 (a)-(g) may file in the office of 
the secretary of state a declaration of candi¬ 
dacy for election to succeed himself. ! ! ! 

If such declaration is filed, his name shall 
be submitted at said next general election to 
the voters eligible to vote I ! ! If a major¬ 
ity of those voting on the question vote 
against retaining him in office, upon the ex¬ 
piration of his term of office, a vacancy 
shall exist . . .; otherwise, said judge shall, 

. . . remain in office for the number of years 
after December thirty-first following such 
election as is provided for the full term of 
such office, and at the expiration of each 
such term shall be eligible for retention in 
office by election in the manner here pre- 
scribed ." (Emphasis added). 

A circuit judge under the nonpartisan court plan who is a 
candidate to succeed himself under the provisions of the Missouri 
nonpartisan court plan is required pursuant to the provisions of 
Section 120.345, RSMo 1969, to file his declaration of candidacy 
in person with the Office of the Secretary of State unless he 
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satisfies certain statutory exceptions. Opinion of the Attorney 
General, Kirkpatrick, No. 359, July 10, 1970. That section de¬ 
fines the method by which candidates for various elective offices 
shall officially declare their candidacy. 


CONCLUSION 

Therefore, we conclude that the prohibition contained in 
Article III, Section 12, of the Constitution of Missouri, renders 
a state senator ineligible to accept an "appointive office" but 
such section does not preclude him from accepting an appointment 
to fill a vacancy in an elective office. For the purposes of 
Article III, Section 12, the office of circuit judge, even in a 
county under the nonpartisan court plan, is an elective office. 
Therefore, Article III, Section 12, of the Constitution of the 
State of Missouri does not preclude a member of the legislature 
from accepting nomination and appointment as a judge of the cir¬ 
cuit court in a county under the nonpartisan court plan. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Gene E. Voigts. 


Very truly yours, 



COUNTY PLANNING AND ZONING: County planning and zoning under 

Sections 64.510 to 64.690, RSMo, 
adopted by the voters of Marion County, Missouri, on November 3, 
1964, cannot be terminated by a vote of the peoole. A county 
court cannot abolish the county planning commission after it has 
been established nor can a county court repeal all planning and 
zoning ordinances and regulations. 


OPINION NO. 90 


March 28, 1973 


Honorable Ronald R. McKenzie 
Prosecuting Attorney 
Marion County 
Tower Plaza, Clinic Road 
Hannibal, Missouri 63401 

Dear Mr. McKenzie: 
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This is in response to your renuest for an oninion from this 
office regarding the authority of the county court over the county 
planning commission and their ordinances and regulations. It is 
our understanding that Marion County has a planning commission 
which commission has Jurisdiction in county planning and zoning 
matters. You inquire whether planning and zoning approved by a 
vote of the people of Marion County on November 3, 1964, may be 
abolished by a vote of the people. 

Marion County is a third class county and the provisions of 
Chapter 64, RSMo, govern. Section 64.510 to and including Section 
64.690, RSMo 1959, were in effect and governed planning and zoning 
as was approved by the people of Marion County on November 3, 1964. 

You inquire whether Section 64.900, RSMo Supp. 1967, authorize 
the county court to submit to the voters of Marlon County the ques¬ 
tion whether county planning and zoning should be terminated. 

We are enclosing herewith Opinion No. 234 Issued by this of¬ 
fice on August 19, 1964 to Honorable William W. Hoertel, Prosecu¬ 
ting Attorney of Phelps County and Opinion No. 478 issued by this 
office on December 11, 1969 to Honorable G. William Weier, Prose¬ 
cuting Attorney of Jefferson County. 

We believe these opinions answer the question you have sub¬ 
mitted regarding the authority of the county court to submit to 
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the voters whether county planning and zoning in Marion County 
should be terminated. As stated in these opinions, it is our view 
that there is no authority under Sections 6*4.510 to 6*4.690 for the 
question to be submitted to the vote of the people to terminate 
planning and zoning in Marion County. 

We believe these opinions answer the other questions you sub¬ 
mit except question No. *4 regarding authority to repeal an ordinance 
concerning subdivisions. 

You inquire whether the county court can repeal all planning 
and zoning ordinances and regulations. 

We are unable to find any provisions under Sections 6*4.510 to 
6*4.690, RSMo, for the repeal of planning and zoning regulations 
once they are adopted. Section 6*4.670 provides that the regula¬ 
tions imposed and the districts created under authority of Sections 
6*4.510 to 6*4.690 "may be amended from time to time by the county 
court by order" but no such amendment shall be made by the county 
court except after recommendation of the county planning commis¬ 
sion or zoning commission at the hearings thereon by the commis¬ 
sion. The word "repeal" is not found in any provisions of these 
statutes. In Section 6*4.580, RSMo, express provision is given to 
change and amend the master plan and regulations governing subdi¬ 
visions of land but provides that such subdivision regulations shall 
be adopted, changed or amended only after a public hearing. The 
question is whether this includes the repeal of a regulation le¬ 
gally adopted. 

In 101 C.J.S. Zoning §12*4 in discussing whether the legisla¬ 
tive body of a municipality ordinarily has power to repeal pre¬ 
viously adopted zoning regulations, the rule is stated as follows: 

"Except where the county or municipal body is 
granted only the power to create or establish 
zones, and is not granted the power, expressly 
or by implication, to supervise, control, or 
repeal its zoning ordinances, a municipality 
or other governmental entity may repeal a zon¬ 
ing ordinance or regulation, although such 
course cannot adversely affect rights there¬ 
tofore acquired under the sanction of the or¬ 
dinance. This power should be exercised rea¬ 
sonably. An amendment is in some instances 
affected by repeal of the ordinance to be 
amended and enactment of the new ordinance." 
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In Stillbar Construction Company v. Town of Harrison, 143 
N.Y.S.2d 804 (1955), the court held the municipality's power to 
revoke or repeal its zoning ordinances is denary and inherent in 
the grant to it of legislative power to enact ordinances. 

In City of St. Louis v. Cavanaugh, 207 S.W.2d 449 (Mo. 1948), 
the issue was whether an ordinance of the city of St. Louis which 
repealed the original ordinance that provided the bridge across 
the Mississippi River should "at all times be free and forever 
remain a free bridge" was a valid ordinance. The court held the 
power of the city of St. Louis to repeal ordinances providing for 
a free bridge across the Mississippi River was incidental to the 
power to enact them. 

State ex rel. Luechtefeld v. Arnold, 149 S.W.2d 38 ^ (St.L.Ct. 
App. 1941 ) involved a general zoning ordinance of the city of Rich¬ 
mond Heights which authorized dwellings for "one family only." Or¬ 
dinance No. 147 which authorized dwellings for "one family only" in 
the district where relator sought to build duplex dwellings was duly 
enacted. Thereafter Ordinance No. 3^9 was enacted allowing two fam¬ 
ily dwellings in the district, but the ordinance was enacted with¬ 
out reference to or recommendation from the city planning commis¬ 
sion or a public hearing as required by statute. The only purpose 
of this ordinance was to repeal Ordinance No. 147. The court held 
Ordinance No. 349 was invalid because it had been enacted without 
compliance with the requirements of the statutes and the zoning or¬ 
dinances affecting changes in the regulations, restrictions, and 
boundaries of the zoning district. The question was not raised in 
this case that the city council had no authority to repeal a zon¬ 
ing ordinance properly adopted. The court based its decision on 
the theory that the repealing ordinance had not been properly adopted 
which we believe implies that the city council had authority to re¬ 
peal a prior enacted zoning ordinance by a subsequent ordinance duly 
adopted in the manner and method provided for adopting the original 
zoning ordinance. See also Landau v. Levin, 213 S.W.2d 483 (Mo. 

1948). 

It Is our view that planning and zoning regulations may be 
amended or repealed in the same manner in which they were enacted 
but the county court cannot repeal all planning and zoning ordi¬ 
nances and regulations. 


CONCLUSION 

It is the opinion of this office that county planning and zon¬ 
ing under Sections 64.510 to 64.690, RSMo, adopted by the voters of 
Marion County, Missouri, on November 3> 1964, cannot be terminated 
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by a vote of the people. A county court cannot abolish the county 
planning commission after It has been established nor can a county 
court repeal all planning and zoning ordinances and regulations. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant. Moody Mansur. 


Yours very truly 



JOHN C. DANPORTH 
Attorney General 


Enclosures: Op. No. 23^ 

8/19/64, Hoertel 

Op. No. 478 
12/11/69, Weier 



June 19, 1973 


OPINION LETTER NO. 92 
Answer by Letter - Jones 


Honorable George J. Donegan 
Representative, District 146 
1714-18 East Meadowmere 
Springfield, Missouri 65804 


Dear Representative Donegan: 

This letter is to acknowledge receipt of your request for an 
opinion from this office in regard to the constitutionality of cer¬ 
tain provisions of Senate Bill No. 548, which was passed by the 
76th General Assembly and which became effective on August 13, 

1972, relating to the Missouri State Employees’ Retirement System. 
Specifically you inquire as to whether or not subsection 2 of Sec¬ 
tion 104.372, RSMo, is arbitrary and discriminatory as to members 
who retired prior to August 31, 1972. 

Subsection 2 of Section 104.372, RSMo, as set forth in House 
Bill No. 548, provides as follows: 

”2. When a member who was an employee on Au¬ 
gust 31, 1972, thereafter retires, or when a 
former member who has been restored creditable 
service in accordance with the provisions of 
subsection 4 or 6 of section 104.350 retires, 
or who is entitled to a deferred annuity under 
subsection 4 of section 104.330, the board 
shall pay him an amount equal to his accumu¬ 
lated contributions and credited interest to 
the date of his retirement. This amount is in 
addition to any retirement benefits to which 
he is entitled; but, the provisions of this 
subsection shall not apply to members who elect 
to receive benefits because of service in the 
general assembly." 
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Thus, under the above statutory provision, a member who re¬ 
tired prior to August 31, 1973, is not entitled to a refund of his 
accumulated contributions and credited interest, in addition to his 
retirement annuity. 

It is a well-3ettled rule of constitutional construction that 
only when there is a clear conflict between a legislative enact¬ 
ment and the Constitution are the courts warranted in declaring 
the law to be void. Borden Company v. Thomason , 353 S.W.2d 735, 

7^3 (Mo. banc 1962). There is also authority for the proposition 
that as to the question of classification, the courts should sus¬ 
tain it if there is any reasonable basis for the classification. 
Ballentlne v. Hester , 164 S.W.2d 378 (Mo. banc 19^2). The general 
rule with respect to the classification of beneficiaries is stated 
in 60 Am.Jur.2d Pension and Retirement Funds §39, page 909, as 
follows: 


”... And the courts have sustained the con¬ 
stitutional validity of statutory provisions 
relating to classification of beneficiaries 
of pension or retirement benefits for public 
civil employees, as against the contention 
that such provisions amounted to unlawful dis¬ 
crimination against persons who would other¬ 
wise be entitled to receive the benefits of 
the fund, or that they constituted class leg¬ 
islation not based on a reasonable ground of 
distinction." 

We have examined the portion of the bill in question and find 
no constitutional infirmity. 


Yours very truly. 


JOHN C. DANFORTH 
Attorney General 
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October 11, 1973 


OPINION LETTER NO. 96 

Answer by Letter - Nowotny 


Mr. Clifford L. Sumners 
Acting Executive Director 
Missouri Water Resources Board 
Post Office Box 271 
Jefferson City, Missouri 65101 


Dear Mr. Summers: 

This letter is in answer to your opinion request asking 
whether Section 256 .300, RSMo, authorizes the Water Resources 
Board to enter into a certain contract with the United States 
which contains the following paragraph: 

" ARTICLE 9 - Release of C laims . The User 
shall hold and save the Government, includ¬ 
ing its officers, agents, and employees harm¬ 
less from liability of any nature or kind 
for or on account of any claim for damages 
which may be filed or asserted as a result 
of the storage in the Project, or withdrawal, 
use, or release of water from the Project, 
made or ordered by the User or as a result 
of the construction, operation, or mainte¬ 
nance of the features of appurtenances owned 
and operated by the User, pr ovided , that 
this shall not be construed as obligating 
the User to hold and save the Government 
harmless from damages or liability result¬ 
ing from the sole negligence of the Govern¬ 
ment or Its officers, agents, or employees 
and not involving negligence on the part of 
User or its officers, agents, or employees." 

Section 256.300, RSMo, provides: 

"The water resources board Is authorized to 
make reasonable assurance that demands for 
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use will be made within a period of time to 
permit payment of costs allocated to water 
supply within the life of the project, and 
upon receipt of specific appropriations from 
the fund may enter into contract with the 
appropriate federal departments for purposes 
of discharging nonfederal responsibilities 
relating to municipal and industrial water 
supply storage as permitted by applicable 
federal legislation on water resource pro¬ 
jects and, in so doing, shall consider the 
projected water needs of the area that can 
be served by the project and shall also con¬ 
sider the ability of future users to reim¬ 
burse any investment of funds that may be 
made by this state." 

It is settled tnat the state may be sued only with its con¬ 
sent . See Employees of the Department of Public Health & Welfare 

v. Department of Public Health & Welfare, State of Missouri , _ 

U.S. ,"'36 L.Ed♦ 2d 251, 93 S.Ct. (1973); Dlcarlo Con ¬ 

struction Co., Inc, v. State , 485 S.W.2d 52 (Mo. 1972); State 
ex rel. Eagleton v. Hall , 389 S.W.2d 798 (Mo. banc 1965)', 

Kleban v. MQrrls , 247 S.W.2d 832 (Mo. 1952). 

The issue posed by your question is whether Section 256.300 
may be construed as a waiver of the state's sovereign immunity. 

It is our view that Section 256.300 does not authorize a waiver 
of sovereign immunity. 

Section 256.300, when read pari materia with Section 256. 

290, RSMo, grants the Water Resources Board the authority to con¬ 
tract with the United States for municipal and industrial water 
supply storage in public works projects; it does not grant author¬ 
ity to waive the state's immunity from suit. See Attorney Gen¬ 
eral's Opinion No. 78 issued May 25, 1972. 

Section 8.623 (House Bill No. 77, 77th General Assembly), 
provides: 


"Any repair or maintenance of any building, 
facility, or other property of the state of 
Missouri undertaken after the effective date 
of this act involving the use of federal funds 
or other federal assistance shall, whenever 
practicable, conform to the standards of 
this act, and any agency or entity of the 
state of Missouri authorizing such repair 
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or maintenance may enter into an agreement 
with the federal government or any agency 
thereof whereby the state of Missouri would 
hold harmless or hold free the government 
of the United States from any damages which 
may result from the repair or maintenance." 

Any law which purports to waive the sovereign immunity of 
the state must be strictly construed. It is our view that the 
above section, read in conjunction with the remainder of the 
bill (including the title of the bill) which deals with standards 
for public buildings required to make such buildings accessible 
to the handicapped, does not authorize the Water Resources Board 
to enter into the hold harmless agreement. 

It is the opinion of this office that the Water Resources 
Board is without authority to enter into a contract with the 
United States which provides that the state of Missouri will 
hold and save the United States harmless from liability of any 
nature or kind for or on account of any claim for damages which 
may be filed or asserted as a result of the storage, withdrawal, 
use or release of water in the Long Branch Lake on East Fork 
Little Chariton River, Missouri, made or ordered by the state 
of Missouri or as a result of the construction, operation or 
maintenance of the features of appurtenances owned and operated 
by the state of Missouri. 


Very truly yours , 


JOHN C. DANFORTH 
Attorney General 


Enclosure: Op. No. 78 

5-25-72, Summers 
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March 22, 1973 


OPINION LETTER NO. 97 
Answer by Letter - Boicourt 


Honorable Donald L. Manford 
Missouri Senate, District 8 
Room 425 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Senator Manford: 

This letter is in response to your request for an official 
opinion from the Office of the Attorney General concerning the 
questions (1) whether Section 66.250 is applicable to uniformed 
and non-uniformed personnel of police departments in fourth class 
cities within a first class county having a charter form of gov¬ 
ernment; (2) whether a county sheriff in a first class county 
having a charter form of government is within the classification 
of a county police department within the meaning of Section 66. 
250; (3) whether, if the sheriff does not fall within such class¬ 
ification, some other person is the chief law enforcement officer 
of such a county; and, (4) who has authority to prescribe hours 
and schedule the training for police officers pursuant to Sec¬ 
tion 66.250 in first class counties having charter forms of 
government. 

Section 66.250, (Senate Bill No. 389, 76th General Assembly, 
Second Regular Session) provides: 

"1. Any person appointed after September 28, 

1971, to serve as a police officer in any 
police department in any county of the first 
class having a charter form of government 
shall, if he has not heretofore completed 
the training required by this subsection, 
within six months from the date of the ap¬ 
pointment, cause to be filed with the prose¬ 
cuting attorney of the county proof that he 
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has satisfactorily completed a law enforce¬ 
ment officer training course conducted by 
the Federal Bureau of Investigation National 
Academy or the Southern Police Institute of 
Louisville, Kentucky, or a training course 
with a minimum of six hundred hours of in¬ 
struction conducted by the county police 
department alone or in cooperation with any 
municipal police department authorized by 
law to operate police training courses, the 
state highway patrol, or any accredited course 
for police officers approved by such county 
police department; provided that any person 
who has successfully completed a basic police 
recruit training course conducted by the St. 

Louis County and Municipal Police Training 
Academy, the City of St. Louis Police Aca¬ 
demy or the Kansas City Police Academy, or 
who has eight continuous years' of service 
and experience as a full-time police offi¬ 
cer, shall have fulfilled the requirements 
of this law. 

"2. Any person so appointed who fails to com¬ 
ply with the provisions of this section with¬ 
in the six months' period shall not thereafter 
receive any compensation nor shall he be au¬ 
thorized to act as a police officer until he 
has complied. 

"3- The chief executive officer of each po¬ 
lice department shall be responsible for the 
enforcement of this section, and shall notify 
the prosecuting attorney of the county of the 
appointment of any new officer not later than 
five days after the date of the appointment. 

"H. Any person who willfully violates any of 
the provisions of this section is guilty of 
a misdemeanor and, upon conviction, shall be 
punished as provided by law.” 

You have inquired whether this section applies to the personnel 
of municipal police departments in Jackson County. Jackson County 
is a first class county and, effective January 1, 1973, became a 
first class county with a charter form of government. 

You will note that language of Section 66.250 requires ”[a]ny 
person appointed ... to serve as a police officer in any police 
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department In any county of the first class having a charter form 
of government 3hall . . . cause to be filed . . . proof that he 
has satisfactorily completed a law enforcement officer training 
course ..." We have concluded that the uniform and non-uniform 
personnel of police departments of cities of the fourth class 
within Jackson County fall within the language of Section 66.250 
because that language broadly specifies that the training pro¬ 
visions thereof applies to "any police department in any county 
of the first class having a charter form of government ..." 

In response to the second portion of your opinion request 
inquiring whether the sheriff's department of Jackson County falls 
under the statutory classification of a "county police department" 
within the language of Section 66.250, you will find enclosed 
Attorney General's Opinion No. 126, addressed to Senator Jack E. 
Gant on October 11, 1972. We specifically refer you to the fol¬ 
lowing language located at pages 2-3 of that opinion: 

"St. Louis County has its own police depart¬ 
ment which fulfills the police requirement 
for St. Louis County, State on Inf. Dalton ex 
rel . Shepley v. Ga mble, 280 S.W.2d 656 (Mo. 

1955) whereas the police function for Jackson 
County will be provided by the sheriff's of¬ 
fice under Article VII of the Constitutional 
Home Rule Charter which authorizes the elec¬ 
tion of a sheriff and the appointment of of¬ 
ficers by him. Thus, whether such police 
function is fulfilled by the sheriff's of¬ 
fice or by the county police department makes 
no difference in the premises since both are 
'police departments' In our view within the 
language of present Section 66.250 which 
broadly Includes 'any police department in 
any county of the first class having a char¬ 
ter form of government.'" 

The final inquiry included in your opinion request concerns 
who has authority to prescribe the hours and schedule the train¬ 
ing necessary to satisfy the requirements of Section 66.250. The 
statute requires completion of 

". . .a law enforcement officer training 
course conducted by the Federal Bureau of 
Investigation National Academy or the South¬ 
ern Police Institute of Louisville, Ken¬ 
tucky, or a training course with a minimum 
of six hundred hours of instruction con¬ 
ducted by the county police department alone 
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or In cooperation with any municipal police 
department authorized by law to operate po¬ 
lice training courses, the state highway 
patrol, or any accredited course for police 
officers approved by such county police de¬ 
partment ; provided that any person who has 
successfully completed a basic police recruit 
training course conducted by the St. Louis 
County and Municipal Police Training Academy, 
the City of St. Louis Police Academy or the 
Kansas City Police Academy, or who has eight 
continuous years' of service and experience 
as a full-time police officer, shall have 
fulfilled the requirements of this law." 

The hours of attendance and schedules of an appointed police 
officer in a first class charter county are set by the person in 
charge of such police force in each governmental entity which 
itself conducts a police training course authorized by law if the 
officer attends such course. The hours of attendance and sched¬ 
ules of such an officer taking a course not conducted by such 
governmental entity are determined by the person in charge of 
the training course. 


Very truly yours, 


Enclosure: 


Op. No. 126 
10/11/72, Gant 


JOHN C. DANFORTH 
Attorney General 



February 15, 1973 



Mr. Ralph Martin 
Prosecuting Attorney 
Jackson County Courthouse 
Kansas City, Missouri 64106 

bear Ralph: 

Please find enclosed a recent Attorney General's 
Opinion concerning the application of Section 66.250, 
RSMo, to Jackson County. At present, this office is 
in the process of drafting an opinion relating to other 
aspects of Section 66.250 to Jackson County. This opin¬ 
ion is being prepared upon the request of the Honorable 
Donald Manford. I have requested that a copy of this 
opinion be directed ic you upon Its issuance. 

Best personal regards. 

Very truly yours. 


G. Michael O'Neal 

Chief Counsel, Criminal Division 


dl 


Enclosure 

bcc: Marge McGrath 
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February 13, 1973 
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OPINION LETTER NO. 100 


Mr. James E. Riney, Chairman 
State Tax Commission 
Jefferson State Office Building 
Jefferson City, Missouri 65101 

Dear Mr. Riney: 

This Is In response to your request for an opinion as to the 
authority of the state of Missouri to levy a corporation franchise 
tax under the provisions of Chapter 147, RSMo 1969, against national 
banks operating in this state. 

Title 12, Section 548, U.S.C.A., effective January 1, 1972, 
provides: 


FILED 

/ G—o 


"For the purpose of any tax law enacted under 
authority of the United States or any State, 
a national bank shall be treated as a bank 
organized and existing under the laws of the 
State or other Jurisdiction within which its 
principal office is located." 

Inasmuch as the intent of Congress in enacting such section 
was to put the national banks on equal footing with state banks, 
the national banks are subject to the corporation franchise tax 
as set forth in Chapter 147 in the same manner and with like ef¬ 
fect as state banks. 


Yours very truly, 


JOHN C. DANFORTH 
Attorney General 




March 22, 1973 


OPINION LETTER NO. 101 
Answer by letter-Mansur 


Honorable Earl L. Schlef 
Representative, District 60 
Room 302, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Schlef: 

This letter is in response to your request for an opinion 
from this office as follows: 

"1. May a fourth class city acquire ground 
for a city public park adjoining the city lim¬ 
its and within three miles of the city, as pro¬ 
vided in Section 79-390 RSMO 1969, when the 
ground lies within the boundaries of another 
fourth class city? 

"2. If a fourth class city may acquire such 
ground - either by purchase or donation - may 
it then enforce its own ordinances and rules 
and regulations within the park, or is it nec¬ 
essary for the city to contract with the ad¬ 
joining city within whose boundaries the park- 
ground is located?" 

The first question submitted is whether a fourth class city 
may acquire ground for a city public park when the grounds lie 
within the boundaries of another fourth class city. 

You refer to Section 79-390, RSMo 1969, which provides as 
follows: 
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"The board of aldermen may establish, alter 
and change the channel of watercourses, and 
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wall then and cover then over, and prevent 
obstructions thereon, and may establish, make 
and regulate public wells, cisterns and reser¬ 
voirs of water, and provide for filling the 
same. The board of aldermen may purchase 
grounds and erect and establish market houses 
and marketplaces, and regulate and govern the 
same, and also contract with any person or 
persons, association or corporation, for the 
erection, maintenance and regulation of mar¬ 
ket houses, and marketplaces, on such terms 
and conditions and In such manner as the board 
of aldermen may prescribe. They may also pro¬ 
vide for the erection, purchase or renting of 
the city hall, workhouse, houses of correction, 
prisons, engine houses, and any and all other 
necessary buildings for the city, and may sell, 
lease, abolish or otherwise dispose of the 
same, and may enclose, improve, regulate, pur¬ 
chase or sell all public parks or other public 
grounds belonging to the city, and may pur¬ 
chase and hold grounds for public parks within 
the city, or within three miles thereof.” 

Under this statute a fourth class city may purchase and hold 
grounds for public parks within the city, or within three miles 
thereof. Under the facts you submit, the location of the ground 
In question comes within this statute. The question now arises 
whether the city may purchase this ground due to the fact that it 
is within the boundaries of another fourth class city. 

We have been unable to find any court decision in this state 
in which an issue similar to this has been decided. 

Section 71.015, RSMo, which applies to all cities and towns 
in the state, prohibits any city to annex territory within the 
boundaries of another incorporated city. City of Olivette v. 
Graeler, 338 S.W.2d 827 (Mo. I960). 

In Wellston Fire Protection District of St. Louis County v. 
State Bank and Trust Company of Wellston, 282 S.W.2d 171 (St.L.Ct. 
App. 1955), the question before the court was whether the Wellston 
Fire Protection District, which Included the cities of Wellston 
and other incorporated cities as well as unincorporated areas in 
St. Louis County or the city of Wellston, has the authority to reg¬ 
ulate by ordinance the construction and building regulations within 
the city of Wellston. The statutes providing for the organization 
of fire protection districts expressly authorized such districts 
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to include all or any portion of an incorporated city. The stat¬ 
utes providing for the organization of fire protection districts 
gave the fire protection district power and authority to adopt and 
amend bylaws and regulations for fire protection and fire preven¬ 
tion ordinances and to exercise all rights and powers necessary or 
incidental to or implied from the specific powers granted. The 
statutes governing cities of the third class such as Wellston ex¬ 
pressly authorized such cities to promulgate rules and regulations 
for fire prevention. In other words, the same power and authority 
was vested in the fire protection district as was vested in the city 
of Wellston in promulgating rules and regulations for fire preven¬ 
tions. The statutes providing for the formation of fire protection 
districts were enacted after the statutes granting cities of the 
third class authority to regulate the construction of buildings for 
fire protection. 

The court stated the primary rule of statutory construction 
is to determine the intent of the legislature in enacting the stat¬ 
ute. In discussing this question the court stated, l.c. 175-176: 

"This brings us to the crux of the case, 
viz.: In providing a statutory plan for the 

establishment of fire protection districts 
and in conferring upon such districts the 
right to exercise police power, was it the 
intention of the Legislature to withdraw iden¬ 
tical power and authority previously granted 
by it from municipalities which become a part 
of a fire protection district? Or was it the 
intention to permit both the city and district 
to exercise police power for the purpose of 
accomplishing the same objective? We find 
the answer to the second query in McQuillen, 

Municipal Corporations, where it is said: 

'It is firmly established that 
there cannot be at the same time, 
within the same territory, two dis¬ 
tinct municipal corporations, exer¬ 
cising the same powers. Jurisdiction, 
and privileges. This rule does not 
rest on any theory of constitutional 
limitation, but instead on the prac¬ 
tical consideration that Intolerable 
confusion instead of good government 
almost inevitably would attain in a 
territory in which two municipal cor¬ 
porations of like kind and powers at¬ 
tempted to function coincidentally.' 
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(McQuillen, Municipal Corporations, 

3rd Edition, Volume 2, Section 7.08, 
pages 269 and 270). 

Quite obviously if the city and district pos¬ 
sessed equal authority with respect to reg¬ 
ulating and controlling the construction of 
buildings for the purpose of preventing fires 
and protecting persons and property therefrom, 
a situation could result leading to 'intoler¬ 
able confusion'. If the regulations of each 
dealing with requirements coincided there would 
be no room for confusion. But, should the two, 
each prompted by a sincere desire to provide 
protection from the hazards of fire, see fit 
to prescribe different requirements, making 
compliance with both impossible, in what pre¬ 
dicament would the prospective builder find 
himself? We cannot believe the Legislature 
intended that a construction should be placed 
upon its action as reflected by the adoption 
of the fire protection statute that would lead 
to such an unjust, absurd and unreasonable re¬ 
sult. And it is our duty to prevent such from 
occurring. Laclede Gas Co. v. City of St. Louis, 
supra; Union Electric Co. v. Morris, supra." 

Under Section 79.390, supra , a city of the fourth class is 
given express authority to enclose. Improve or regulate all public 
parks or other public grounds belonging to the city. If one city 
is permitted to acquire land within the boundaries of another in¬ 
corporated municipality, a conflict would arise as to which city 
would have Jurisdiction over the property which would result In an 
Intolerable confusion over the ordinances governing such property 
and police protection of such property. We do not believe that it 
was the intent of the legislature in enacting Section 79.390, supra , 
authorizing a city of the fourth class to purchase and hold grounds 
for public parks, that this would Include grounds within another 
incorporated city. We do not believe it was intended by this stat¬ 
ute to allow one city to purchase real estate in another city over 
which it would not have control as hereinafter discussed. 

Your second question asks whether a fourth class city may en¬ 
force Its own ordinances on property it owns which is located in 
another municipality. It is our opinion that the city within whose 
boundaries the park ground is located would have exclusive Juris¬ 
diction to enact ordinances with regard to police protection and 
all other general ordinances of the city in the same manner and to 
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Honorable Earl L. Schlef 


the extent It has over other property within the city boundaries. 
Bredeck v. Board of Education of City of St. Louis, 213 S.W.2d 889 
(St.L.Ct.App. 1948). 

Section 79-010, HSMo, authorizes any city of the fourth class 
to incorporate and to receive and hold property, both real and per¬ 
sonal, within such city and may purchase, receive and hold real 
estate within or without such city for the burial of the dead, and 
rnay purchase, hold, lease, sell or otherwise dispose of any prop¬ 
erty, real or personal, it now owns or may hereafter acquire and 
may receive bequests, gifts and donations of all kinds of property. 

It is our view that under this statute a city of the fourth 
class may accept property by beciuest, gift or donation. This stat¬ 
ute is silent as to whether property donated or bequeathed to a 
city must be within the corporate limits or whether such property 
can be beyond the corporate limits or within the corporate limits 
of another city. 

There is a distinction to be made between the authority of a 
municipality to purchase property and its authority to receive prop¬ 
erty by gift, devise or donation. 

In Kennedy v. City of Nevada, 222 Mo.App. 459 (K.C.Ct.App. 
1926), the question before the court was whether the city of Ne¬ 
vada had authority to purchase property within its corporate lim¬ 
its for the purpose of operating a tourist camp solely for the ac¬ 
commodation of transients who were passing through the city. The 
city of Nevada was a third class city and governed by the statutes 
governing third cla33 cities. However, such statutes that were 
construed in this case are similar to the statutes now governing 
cities of the fourth class. In discussing the question of the au¬ 
thority of a city to purchase property or its authority to receive 
property as a gift, the court stated, l.c. 465-466: 

’"The right of a municipality to acquire 
property is given by paragraph 33 of section 
1692 of the Revised Statutes, in these words: 

"To acquire by purchase, or otherwise, and to 
hold real estate, or any interest therein, . . . 
for the use of the corporation, and to sell or 
lease the same." Here is specific mention of 
the purposes for which land may be acquired. 

The controlling idea is that the property must 
be for the use of the corporation.' 

"We do not say that the Legislature has 
no power to authorize cities of the third class 
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Honorable Earl L. Schlef 


to acquire and hold property for other than 
strictly municipal purposes. It has been held 
that even under the common law land may be given 
or devised to the city or the city may obtain 
title by adverse possession, and the city may 
lawfully acquire title thereto although the 
land may not be wanted for municipal purposes, 
yet the city may acquire it for the reason 
that it nay be applied by sale or lease to the 
alleviation of municipal burdens. [New Shore- 
ham v. Ball, l 1 * R. I. 566.] And there is no 
doubt but that section 8206, Revised Statutes 
1919, gives authority to cities of the third 
class to 'receive bequests, gifts and donations 
of all kinds of property.' 

'"By the immemorial usage of the country 
it appears to have been recognized as an inci¬ 
dent to the corporate powers of municipal cor¬ 
porations that they may purchase and hold prop¬ 
erty, both real and personal. So also a munic¬ 
ipal corporation has an implied power to receive 
a gift of real estate for any corporate purpose. 
While a munlclpal corporation would of cours e 
hav e no power to purcha~ 3e with the p u blic funds 
land or other property excep t Tor such public 
purpose s as It was a uthorized to expend money 
for by its” charter , it is well settled that it 
may hold real estate which is not devoted or 
intended to be devoted to any public purpose 
when such property has come to it in a lawful 
manner, as by gift or devise or has ceased to 
be used for the public purpose for which it 
was originally acquired.' [19 R. C. L., pp. 

770, 771.] (Italics ours.) 

"A city can purchase property for munic¬ 
ipal purposes and after it has become no longer 
necessary to be used for that purpose may hold 
it, and it may be that in holding all property 
that comes to it in a legal manner, it can, as 
an incident to the ownership, look after the 
same and be liable for the maintenance of a 
nuisance upon it. But that is not this case. 
Here the city was guilty of a wholly ultra 
vires act in attempting to purchase the land 
in question for a tourist camp, and under the 
holding of Markley v. Mineral City, supra, ac¬ 
quired no title to it.” 
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Honorable Earl L. Schlef 


It Is our view that even though a city of the fourth class does 
not have statutory authority to purchase property within the cor¬ 
porate limits of another city. It does have authority to receive 
property as a Rift or donation even though such property may lie 
within the corporate limits of another city. However, it Is our 
view that such property would be within the Jurisdiction of the 
municipality in which it is located in the same manner and to the 
same extent as other property privately owned would be. 

Yours very truly, 


JOHN C. DANFORTH 
Attorney General 
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February 13, 1973 


OPINION LETTER NO. 102 
Answer by Letter - Klaffenbach 


Honorable C. F. Cline 
State Representative, District 159 
Room 414 , State Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Cline: 

This letter is in response to your question asking whether 
House Bill No. 324 of the 77th General Assembly is constitutional. 

The introduced version of the bill which we have studied 
makes it "unlawful for any person, firm or corporation acting as 
a processor or distributor of farm products [as therein defined] 
to own, control, operate or in any manner engage in farming or 
agricultural production." 

We have not been furnished with any legal memoranda concern¬ 
ing this bill nor do we find any court decisions directly in 
point. 

The general rule with respect to such regulation is stated 
concisely in 3 Am.Jur.2d, Agriculture, §34, as follows: 

"It is well settled that the federal govern¬ 
ment through its constitutional powers over 
commerce, and the states in the exercise of 
the police power in the interest of the pub¬ 
lic health, safety, and welfare, may, within 
constitutional limits, enact and enforce 
reasonable and appropriate regulations af¬ 
fecting agriculture, either directly for 
the protection of the public or indirectly 
so, through regulations which foster the 
improvement of the agricultural industry." 






Honorable C. P. Cline 


While there are patent typographical mistakes in the bill 
we are unable to detect any obvious constitutional infirmities. 

We do not believe that we should attempt to determine, in 
the abstract, whether or not the bill presents any conflict with 
the federal government's right to regulate interstate commerce. 

In view of the fact that a prompt response to your letter 
is required we have not undertaken to make a detailed and time 
consuming analysis of the questions involved. 

Very truly yours , 


JOHN C. DANFORTH 
Attorney General 
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March 27, 1973 


OPINION LETTER NO. 103 


Honorable Edna Eads 
State Representative, District 128 
Room 203 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mrs. Eads: 

This letter is in response to your request for an opinion 
on the following question: 

’’Can a city administration temporarily 
suspend a city sales tax without complete 
abolition? n 

The letters attached to your opinion request state that the 
administration of the City of Flat River does not desire to abol¬ 
ish its city sales tax entirely, but that some citizens of that 
city have proposed that the tax be suspended temporarily until 
such time as other cities in the area may decide to enact similar 
taxes. 

In our Opinion No. 39 3 January 3 , 1973 , issued to the Honor¬ 
able Edna Eads, a copy of which Is attached hereto, we held that 
the governing body of a city may abolish a city sales tax previ¬ 
ously imposed as provided in Sections 99.500 to 99.-570, RSMo 1969, 
by repealing the ordinance Imposing the tax, without a subsequent 
vote of the qualified electors on the question of abolition. The 
Issue herein is whether such a procedure can also suffice to ef¬ 
fect a temporary suspension of such a city sales tax. 

The first issue posed by your question is whether a municipal 
ordinance may be suspended for a limited period of time by any 
means. No provision of the Revised Statutes of Missouri explic¬ 
itly permits the temporary suspension of municipal ordinances. 



Honorable Edna Eads 


However, "[t]he view has been taken that the temporary suspension 
of operation of an ordinance may be effected by the enactment of 
another ordinance providing for such suspension." 56 A m.Jur.2d , 
Municipal Corporations , §409, P* 451. We conclude initially, 
then, that it is possible for a city sales tax ordinance to be 
suspended temporarily without complete abolition. 

The second issue implicit in your question is the manner in 
which such a suspension of the city sales tax ordinance may be 
accomplished. It has been stated that: 

"The operation of an ordinance may for a 
time be suspended by another ordinance, but 
" it cannot be suspended by a mere resolution 
or by an act of the council of less dignity 
than the ordinance itself. Thus, the coun¬ 
cil has no authority to set aside or disre¬ 
gard a duly enacted ordinance except in some 
manner prescribed by law. Likewise, the 
mayor or any other municipal officer or 
board has no power to suspend the operation 
of an ordinance which contains no provision 
authorizing them to do so." 62 C . J.S . , 

Municipal Corporations , §439, at p. 840. 

In the case of In re Condem nation of Property for Park I n 
City of St. Joseph , 263 S.W. 97 (Mo. banc 1924), the court said, 
l.c. 102: 


"... Having been enacted and approved, it 
[an ordinance passed by referendum] is never¬ 
theless equally subject to the legislative 
will as to amendment or repeal as though it 
had not been referred. ..." (Emphasis added) 

The temporary suspension of an ordinance, if limited in dur¬ 
ation to a specified period of time, is a form of amendment of 
that ordinance. We conclude that this type of limited temporary 
suspension of a city sales tax may be effected by the governing 
body of a city which has enacted such a tax. 

However, an indefinite suspension lacking a date of auto¬ 
matic termination, or requiring further legislative action to 
reinstate the operation of the ordinance, is the equivalent of 
the repeal of the ordinance. But, while the governing body of a 
city may repeal a city sales tax ordinance ivithout a vote of the 
people. It clearly cannot enact a city sales tax ordinance in 
any manner other than that set forth in Section 94.510.1, RSMo 
1969, providing for approval by the qualified voters of the city 
before a city sales tax can be levied. 
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Honorable Edna Eads 


We conclude that the reenactment of a city sales tax ordi¬ 
nance, after it has once been repealed, requires another vote 
of the people as contemplated by Section 94.510.1. Upon repeal, 
the initial ordinance and the people's approval of it become a 
nullity. To permit the governing body of a city to achieve by 
an indefinite ordinance of suspension, followed by some subse¬ 
quent and independently determined lifting of that suspension, 
what it could not do by separate ordinances of repeal and reen¬ 
actment, would vitiate the requirement of a referendum in Sec¬ 
tion 94.510.1. We conclude that a city sales tax ordinance can 
only be suspended by an ordinance which limits the term of the 
suspension to a specified duration and automatically reinstates 
the tax at the expiration of that period. 


Very truly yours, 



JOHN C. DANFORTH 
Attorney General 


Enclosure: Op. No. 39 

1/3/73, Eads 
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SCHOOLS: (1) A probationary and a permanent 

TEACHERS: teacher may be sued by a six-direc- 

TEACHER TENURE: tor school district as defined in 

TEACHERS' CERTIFICATES: Section 160.011(12), RSMo 1969, for 

damages which the school district 
can prove resulted from the teacher's unjustified refusal to per¬ 
form the agreed upon services provided for in the teacher's con¬ 
tract. (2) Pursuant to Sections 168.114 through 168.120, a perma¬ 
nent teacher's indefinite contract could be terminated by a school 
district if a teacher unjustifiably refuses to perform the services 
called for by the teacher's employment contract with the school dis¬ 
trict. (3) A teacher's teaching certificate could be revoked by 
the authority which issued the certificate uoon satisfactory proof 
that the teacher has unjustifiably failed to perform the services 
called for by his employment agreement and that, therefore, the 
teacher has neglected his duty and/or has annulled his contract 
with the local school board without the consent of the majority of 
the members of the board which is a party to the contract as pro¬ 
vided in Section 168.071, RSMo 1969. 


OPINION NO. 104 


October 2, 1973 


Honorable Richard J. DeCoster 
Representative, District 1 
Box 222 

Canton, Missouri 63435 


FILED 


Dear Representative DeCoster: 

This official opinion is issued in response to your request 
for a ruling on whether (1) Missouri law permits a school district 
to sue an employee under contract to render personal services for 
damages for breach of contract; (2) unjustified failure of a teacher 
to carry out the terms of a contract of employment with a school 
district would terminate the teacher's rights under the Teacher 
Tenure Act (Sections 168.102 to 168.130, RSMo 1969 ); (3) failure 
of a teacher to honor a valid contract with a school district would 
constitute grounds for revocation of his teaching certificate (Sec¬ 
tion 168.071, RSMo 1969 ); and (4) willful defiance of a valid court 
order would be grounds for termination of tenure or for revocation 
of a teacher's certificate under our statutes. 


No facts have been furnished in connection with your request. 
Therefore, we have had to make certain assumptions, which appear 
throughout this opinion, in order to answer your questions. 



Honorable Richard J. DeCoster 


As used in this opinion, "school district" refers to "any 
school district which has six directors and includes urban dis¬ 
tricts regardless of the number of directors an urban district may 
have." Section 160.011(12), RSMo 1969. We have not used as a ba¬ 
sis for this opinion the facts surrounding the teachers' strike in 
the St. Louis School District because it is the subject of litiga¬ 
tion. Thus, a "metropolitan school district," as defined in Sec¬ 
tion 160.011(8), is not considered in this opinion. For the same 
reason, we are not passing on the question of whether a teacher 
who strikes has breached his teaching contract, thereby subjecting 
himself to a breach of contract action and loss of rights under 
the Teacher Tenure Act. 

If a teacher breaches a contract with a 
district, could he be sued for damages? 

We assume that a valid emoloyment contract existed between 
the teacher and the school district, and that the teacher arbi¬ 
trarily and without justification refused to perform the services 
called for by the contract. Under general principles of contract 
law, the teacher would thereby have breached his employment con¬ 
tract with the district. See 17 Am.Jur.2d., Contracts, Section 
*4*41, and Cuba Consolidated School Dlst. No. 1. v. Fox , 79 S.W.2d 
772 (Spr.Ct.App. 1935). 

Assuming that a teacher has breached his contract with the 
school district, the teacher could be sued by the district for 
monetary damages arising out of the breach. However, to recover 
any damages, the school district would be required to prove the 
amount of monetary harm caused by the teacher's actions. 5 Corbin, 
Contracts, Section 1002 (196*0. In 3A Corbin, Contracts, Section 
677 (I960), the author commented on whether damages can be recov¬ 
ered in this situation: 

"The effect of absence from work may depend 
upon whether the employer can get an effi¬ 
cient substitute on a temporary basis. . . . 

School districts generally have a list of 
available substitute teachers who are ready 
to fill, on a temporary basis, the place of 
an absent teacher. ..." 

If a substitute can be obtained for the same salary as the 
defaulting teacher, the district could have difficulty in estab¬ 
lishing that it was monetarily damaged. On the other hand, if the 
district has to pay a substitute more money to perform the same 
services than was paid the defaulting teacher, the difference be¬ 
tween the two salaries might form the basis for a money judgment 
against the defaulting teacher. 
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Honorable Richard J. DeCoster 


Could failure by a permanent teacher to 
render teaching services pursuant to an 
indefinite contract result in termination 
of the permanent teacher’s indefinite 
contract? 


If we assume that a permanent teacher has arbitrarily and 
without Justification refused to perform the services called for 
by his contract, Section 168.114, RSMo 1969, provides that such 
action could lead to termination of the teacher's permanent con¬ 
tract with the district. Several of the causes for termination 
of an indefinite contract provided in Section 168.114 might ap¬ 
ply, depending upon the factual situation: 

"(3) Incompetency, inefficiency or insubordi¬ 
nation in line of duty; 

"(4) Willful or persistent violation of, or 
failure to obey, the school laws of the state 
or the published regulations of the board of 
education of the school district employing 
him; 

"(5) Excessive or unreasonable absence from 
performance of duties; ..." 

In an earlier opinion (No. 413, Waters, November 2b, 1969), we 
defined "insubordination" as used in Section 168.114(3), RSMo 1969, 
to mean: 

"A teacher's willful, Intentional refusal or 
neglect to obey an exnress or Implied command, 
Instruction, order or rule of the teacher's 
employing school board, which command, instruc¬ 
tion, order or rule is known to the teacher, 
is reasonable in nature and is given by and 
with proper authority." Opinion No. 413 at 
pp. 6-7. 

To accomplish termination of an indefinite contract, the board 
would have to follow the termination procedure set forth in Sec¬ 
tions 168.116 through 168.120, RSMo 1969 . 

Would failure to perform the services called 
for by an employment contract revoke a teach¬ 
er's certificate to teach? 
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Honorable Richard J. DeCoster 


By "failure to honor a valid contract," we assume that you 
are referring to a situation where the teacher, whether a proba¬ 
tionary or a permanent teacher, has unjustifiably refused to per¬ 
form the services called for by the contract with the school dis¬ 
trict. Pursuant to Section 168.071, RSMo 1969 , the authority which 
issued a teaching certificate may revoke it upon satisfactory proof 
of "neglect of duty" or "the annulling of a written contract with 
the local school board without the consent of a majority of the 
members of the board which is a party to the contract." 

Would willful defiance of a court order 
terminate a teacher's tenure or revoke his 
teaching certificate? _ 


We decline to answer this question because the facts we would 
have to assume as the basis for an answer would be essentially the 
facts of the St. Louis teachers' strike. As previously indicated, 
that matter is still the subject of litigation and, therefore, it 
would not be appropriate for this office to render an opinion on 
this question. 


CONCLUSION 

Therefore, it is the conclusion of this office that (1) a 
probationary or a permanent teacher may be sued by a six-director 
school district as defined in Section 160.011(12), RSMo 1969, for 
damages which the school district can prove resulted from the teach¬ 
er's unjustified refusal to perform the agreed upon services pro¬ 
vided for in the teacher's contract; (2) pursuant to Sections 168 . 
114 through 168.120, a permanent teacher's indefinite contract 
could be terminated by a school district if a teacher unjustifiably 
refuses to perform the services called for by the teacher's employ¬ 
ment contract with the school district; and (3) a teacher's teach¬ 
ing certificate could be revoked by the authority which issued the 
certificate upon satisfactory proof that the teacher has unjusti¬ 
fiably failed to perform the services called for by his employment 
agreement and that, therefore, the teacher has neglected his duty 
and/or has annulled his contract with the local school board with¬ 
out the consent of the majority of the members of the board which 
is a party to the contract as Drovided in Section 168.071, RSMo 
1969. 


The foregoing opinion, which I hereby approve, was prepared 
by my assistant, D. Brook Bartlett. 

Yours very truly. 

Enclosure: Op. No. 413, 11-25-69, Waters 
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OPINION LETTER NO. 105 


Herbert R. Domke, M.D. 

Director, Division of Health 
Broadway State Office Building 
Jefferson City, Missouri 65101 

Dear Dr. Domke: 

This is in reply to your request that vie give legal approval 
to the attached form of application for license to operate a board 
ing house for the aged that the Division of Health proposes to uti 
lize in the administration of the Boarding House Licensing Law, 
House Bill No. 1165, 76th General Assembly. 

The form which you attached to the request appears to be le¬ 
gally sufficient and not in contravention of the enabling law, ex¬ 
cept in the following particulars: 

(1) The Boarding House Law requires the appli¬ 
cant to state the location of the boarding 
house (Section 3.1.(2)). It does not re¬ 
quire the applicant to designate a name 
for the boarding house, as does the form. 

(2) The law requires the application to con¬ 
tain a statement that the boarding house 
conforms to the fire, housing and general 
sanitation regulations and zoning classi¬ 
fications of the proposed location (Sec¬ 
tion 3.1.(5)). It does not reauire the 
statement to be made by a person other 
than the applicant, as does the form. 

(3) The law does not require the applicant 
to state or certify on the application 


Herbert R. Domke, M.D. 


that neither he, nor any member or offi¬ 
cer of the firm, partnership or associa¬ 
tion constituting the applicant, has ever 
been convicted of a felony. The form, in 
making this requirement, exceeds those of 
the law. 

Following the applicant's signature and the notary's acknow¬ 
ledgement on the form, we believe it would be appropriate to set 
forth verbatim Section 2 (identifying April 2, 1973> as the appli¬ 
cable date). Section 4, and Section 7 of the law. 


Yours very truly. 



JOHN C. DANFORTH 
Attorney General 


Enclosure: Application form 
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The clerk of the circuit court is 
not entitled to charge the $25 fee 
for each civil case instituted in 
circuit court in a probate case 
heard by the circuit court because 
of disqualification of the probate 
judge. 


OPINION NO. 106 


March 21, 1973 


Honorable Gary Wallace 
Assistant Prosecuting Attorney 
Shelby County Courthouse 
Shelbyville, Missouri 63469 

Dear Mr. Wallace: 

This opinion is in response to your question asking 

"Does the provision of Section 483*540 VAMS 
(1972), relating to Clerks of Circuit Courts, 
which provides for a fee of $25.00 for ’each 
civil case instituted in that court' apply 
to cases instituted in Probate Court and cer¬ 
tified to the Circuit Court upon disqualifi¬ 
cation of the Probate Judge." 

Section 483.540 (H.C.S.S.B. No. 496, 76th General Assembly) 
provides: 


FI L ED i 


COSTS: 

PROBATE COURT: 
CIRCUIT CLERKS: 


"1. The clerks of the circuit courts and of 
the courts of common pleas, shall charge and 
collect in all civil proceedings the following 
fees to aid in defraying the expenses of Ju¬ 
dicial administration: 


Each civil case instituted in that 

court. $25.00 

Each additional summons issued for 

additional defendants. 1.00 

Each alias summons issued. l. r 0 

Each pluralis summons issued .... 1.00 

Each third party defendant issued. . 1.00 

Each appeal from municipal courts. . 20.00 

Each appeal from magistrate courts . 20.00 









Honorable Gary Wallace 


In circuits where there Is more than one sec¬ 
tion or division of the court, costs In any 
case shall be charged In only the division or 
divisions in which the case may be carried. 

"2. Fifty percent of all fees collected 
shall be paid into the county treasury in the 
manner provided in section 483-560 or in the 
case of the city of St. Louis, paid into the 
city treasury in the manner provided in sec¬ 
tion 483.545, and the remaining fifty percent 
of the fees shall be paid to the director of 
revenue in the manner provided in section 
483 . 541 ." 

We note by comparison that the pertinent provision of Section 
483.540, RSMo 1969, which was repealed provided "Each civil case, 

with one defendant.$12.00." Therefore, it is clear 

that the language "instituted in that court" was added in lieu of 
the language "with one defendant." 

The provision respecting disqualification of the probate Judge 
and certification to the circuit court is Section 472.060, RSMo, 
which provides: 

"No Judge of probate shall sit in a case in 
which he is interested, or in which he is 
biased or prejudiced against any interested 
party, or in which he has been counsel or a 
material witness, or when he is related to 
either party, or in the determination of any 
cause or proceeding in the administration and 
settlement of any estate of which he has been 
executor, administrator or guardian, when any 
party in interest objects in writing, verified 
by affidavit; and when the objections are made, 
the cause shall be certified to the circuit 
court, which shall hear and determine same; 
and the clerk of the circuit court shall de¬ 
liver to the probate court a full and complete 
transcript of the Judgment, order or decree 
made in the cause, which shall be kept with 
the papers in said office pertaining to said 
cause." 

On filing of the proper application, the probate Judge is with¬ 
out authority to proceed other than to certify the cause to the 
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Honorable Gary Wallace 


circuit court. State ex rel. Musser v. Dahms , 458 S.W.2d 865 (K.C. 
Ct.App. 1970). The circuit court acquires jurisdiction as a cir¬ 
cuit court although the proceeding retains Its probate character 
and the Judgment Is the judgment of the circuit court and not of 
the probate court. In re Schwldde's Estate , 363 S.W.2d 585 (Mo. 
1963). And, as to substantive matters, the circuit court Is gov¬ 
erned by the laws of administration or guardianship; but as to 
procedural matter. It Is subject to the rules of civil procedure. 

In re Boevlng's Estate , 388 S.W.2d 40 (Spr.Ct.App. 1965 ). 

In our Opinion No. 33 dated February 11, 1970, to Lauderdale 
(copy enclosed), we considered many of the numerous questions which 
arose out of the repeal of Section 483*540, RSMo 1959, and the en¬ 
actment of the flat fee provisions in lieu of the itemized fee al¬ 
lowances. We concluded therein that the legislature has withdrawn 
the authority of such circuit clerks to charge for certain services 
with some exceptions and that such clerks still have the obligation 
to perform such services but have no right to levy charges not ex¬ 
pressly granted by statute. 

It has long been the rule that the entire subject of costs in 
both civil and criminal cases is a matter of statutory enactment 
and such statutes must be strictly construed. Ring v. Charles Vogel 
Paint & Glass Company , 46 Mo.App. 374 (St.L.Ct.AppT 1891). While 
it is possible that this rule might not have the force today that 
it had at a time or in circumstances where the fee inured to the 
personal benefit of the claimant, which is not the case in the prem¬ 
ises, the fact remains that although we are bound to interpret the 
legislative intent we cannot read into a statute an intent contrary 
to the legislative intent made evident by phraseology. City of St. 
Louis v. Crowe , 376 S.W.2d 185 (Mo. 1964). Likewise, it is recog¬ 
nized that the courts in interpreting statutes have nothing to do 
with the wisdom or propriety of the statute, such matters being 
for the legislature. State v. Knapp , 33 S.W.2d 891 (Mo. 1930). 

With the foregoing in mind, we note that the precise language 
of Section 483.540, as amended, clearly restricts the $25 fee to 
”[e]ach civil case instituted in that court." We find no appli¬ 
cable Missouri cases with respect to the word "institute"; however, 
we view it similar to the word "commence" which has been held to 
mean when the petition is filed and the summons delivered to the 
sheriff. Emanuel v. Richards , 426 S.W.2d 716 (St.L.Ct.App. 1968). 
Other Jurisdictions have held that "institute" when applied to le¬ 
gal proceedings signifies the commencement of the proceedings. 
"Institute" means to begin, to commence, to initiate, to originate. 
Wales v. Tax Commission , 412 P.2d 472 (Ariz. banc 1966); Kennle v. 
City of Westbrook, 254 A.2d 39 (Me. 1969); Rucks-Brandt Const. Co. 
v. Price, 23 P.2d 690 (Okla. 1933). 
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In sum. It seems clear that If there were no cause "Instituted" 
in the probate court, there would be no grounds for removal of the 
probate Judge as the latter must necessarily come after the cause 
or claim is instituted. 

While it is our view that the legislature omitted provisions 
for payment to the circuit clerk in the premises (as also was ap¬ 
parently done with respect to appeals from the probate court), it 
is also our view that we do not have the right to supply the omis¬ 
sion as such is the exclusive province of the legislature. 

CONCLUSION 

It Is the opinion of this office that the clerk of the circuit 
court is not entitled to charge the $25 fee for each civil case in¬ 
stituted in circuit court in a probate case heard by the circuit 
court because of disqualification of the probate Judge. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 

Yours ver y tr uly, 

JOHN C. DANFORTH 
Attorney General 
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COUNTIES: A county of the first class 

CONSTITUTIONAL CHARTER COUNTIES: with a charter form of govern- 
FINANCIAL STATEMENT: ment must comply with Section 

50.800, RSMo 1969, relating to 

county financial statements, and may not modify the form and con¬ 
tent of the county financial statement prescribed by that section 
but such a county may designate appropriate officers or agencies 
to perform the duties which that section otherwise imposes on 
county courts. 


OPINION NO. 107 


March 9, 1973 


Honorable Donald L. Manford 
Missouri Senate, 8th District 
Room *425 Capitol Building 
Jefferson City, Missouri 65101 

Dear Senator Manford: 

This official opinion is issued in response to your request 
for a ruling on the following question: 

"Does a county of the 1st class with a char¬ 
ter form of government have to comply with 
Sec. 50.800, RSMo 1969, [relating to county 
financial statements] or may that county by 
local ordinance elect not to comply with same 
and not publish such a statement or may said 
county by ordinance modify the form and con¬ 
tent of said publication contrary to Section 
50.800, RSMo 1969?" 

Your opinion request states that Jackson County is not attempting 
to comply with the requirements of this statutory provision. 

Article VI, Section 18(a) of the Constitution of Missouri 
1945, provides that: 

"Any county having more than 85,000 inhabi¬ 
tants, according to the census of the United 
States, may frame and adopt and amend a char¬ 
ter for Its own government as provided in 
this article, and upon such adoption shall 
be a body corporate and politic." 
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Section 18(b) provides that: 

"The charter shall provide for Its amendment, 
for the form of the county government, the 
number, kinds, manner of selection, terms of 
office and salaries of the county officers, 
and for the exercise of all powers and duties 
of counties and county officers prescribed by 
the Constitution and laws of the state ." 

(Emphasis added) 

These constitutional provisions were interpreted in the case 
of State on Inf. Dalton ex rel. Shepley v. Gamble , 280 S.W.2d 656 
(Mol banc 1955). The court stated that a county: 

"... regardless of its charter, remains a 
legal subdivision of the state. ... As such, 
it is charged with the performance of the 
state functions Just as other counties are. 

Section 18(b) . . . expressly requires that 
the charter must provide 'for the exercise 
of all powers and duties of counties and 
county officers prescribed by the consti¬ 
tution and laws of the state."' 

(280 S.W.2d at 659) 

Section 50.800.1, RSMo 1969, provides that: 

"On or before the first Monday in March of 
each year, the county court of each county 
shall prepare and publish in some newspaper 
of general circulation published in the 
county, if there is one, and if not by no¬ 
tices posted in at least ten places in the 
county, a detailed financial statement of 
the county for the year ending December 
thirty-first, preceding." 

[The remainder of Section 50.800 and its companion. Section 50. 
810, RSMo Supp. 1971, describe the contents and manner of publi¬ 
cation of the county financial statement.] This statute refers 
to "each county" and makes no exception for counties of the first 
class with a charter form of government. 

It is true that the statute places responsibility for the 
preparation of the county financial statement upon the county 
court of each county, and that Jackson County has replaced its 
county court by a county legislature under the terms of its 
charter. However, in the Gamble case, supra , the court stated 
(with respect to the duties mandated by state law to county 
sheriffs) that: 
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"... provision must be made by the charter 
county for the performance of the duties en¬ 
joined upon sheriffs by our statutes, but the 
county has the choice as to what officer or 
agency will be designated to perform the 
duties. . . ." (280 S.W.2d at 660) 

Again, in Heilman v. St. Louis County , 302 S.W.2d 911 
(Mo. 1957)» the court stated: 

". . .We know of no constitutional or stat¬ 
utory provision that a charter county must 
exercise the powers and duties enjoined upon 
it by the constitution in precisely the same 
manner as prescribed by the general law of 
the state. . . . Little purpose would be 
served in authorizing the adoption of char¬ 
ters of local self-government in the more 
populous counties if such counties could not 
adopt reasonable means and methods of carry¬ 
ing out their governmental functions in such 
a manner as to meet the peculiar needs of 
such counties. . . ." (302 S.W.2d at 916) 

We conclude that a county of the first class with a charter 
form of government must perform the functions mandated by Sec¬ 
tion 50.800. 

However, we find no authorization in either Section 50.800, 
or Article VI, Section 18 of the Constitution of Missouri 19^5, 
for a county of the first class with a charter form of govern¬ 
ment to alter the form or substantive content of its county 
financial statement. We conclude that the county may alter the 
prescribed statutory form of the statement only Insofar as that 
statement explicitly makes reference to a county court as the 
agency responsible for its preparation (as in Section 50.800.11, 
relating to the certificate of the person actually preparing the 
prescribed information). 


CONCLUSION 

Therefore, it is the opinion of this office that a county 
of the first class with a charter form of government must comply 
with Section 50.800, RSMo 1969, relating to county financial 
statements, and may not modify the form and content of the county 
financial statement prescribed by that section; but such a county 
may designate appropriate officers or agencies to perform the 
duties which that section otherwise imposes on county courts. 
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The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Mark D. Mittleman. 

Very truly yours. 



JOHN C. DANFORTH 
Attorney General 



CRIMINAL LAW: State public defenders are not 

PUBLIC DEFENDER: prohibited by the provisions of 

House Bill No. 1314, 76th General 
Assembly, from employing additional assistants to be paid from 
federal grant funds for the purpose of defending indlgents in 
Juvenile and misdemeanor cases. 


OPINION NO. 108 


February 23, 1973 


Honorable Lawrence J. Lee 
Missouri Senate, 3rd District 
Room 418 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Senator Lee: 

This opinion is in response to your question asking whether 
the state public defender of the circuit comprising the City of 
St. Louis is precluded under the provisions of House Bill No. 

1314 of the 76th General Assembly from hiring additional employees 
funded by the Missouri Law Enforcement Assistance Council for 
the purpose of defending indlgents accused of misdemeanors and 
indigent Juveniles in Juvenile cases. 

Section 6 of the Bill provides in part: 

”1. In any circuit located wholly within a 
city which is not within a county, the cir¬ 
cuit public defender may appoint not more 
than fifteen assistant public defenders to 
assist him in his duties. In circuits con¬ 
taining all or a major part of a city having 
a population of four hundred and fifty thou¬ 
sand but not more than six hundred thousand 
persons, the circuit public defender may ap¬ 
point not more than eleven assistant public 
defenders. In all other circuits having a 
population of five hundred thousand or more 
and which have no cities within the county 
with a population of more than four hundred 
thousand persons, the circuit public defend¬ 
er may appoint not more than eight assistant 
defenders. In all other circuits which have 
a circuit public defender, he may appoint 
not more than three assistant defenders. 
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The public defender in any circuit which has 
a public defender office may employ special 
assistant public defenders for such periods 
or purposes as the defender may determine.” 

Under Section 8 of the Bill, state public defenders have 
the duty to represent indigent persons upon court order when such 
persons are charged or detained in connection with a felony or 
have filed petitions for habeas corpus or other post conviction 
motions alleging unlawful restraints by public authority, or upon 
request by such persons charged or detained in connection with a 
felony. 

House Bill No. 1314 was the legislative response to the deci¬ 
sion of the Missouri Supreme Court in State v. Green , 470 S.W.2d 
571 (Mo. 1971). In Green , the court addressed itself to the de¬ 
mands placed upon the legal profession with respect to the repre¬ 
sentation of indigents pursuant to the opinion of the United 
States Supreme Court in Gideon v. Walnwrlght , 372 U.S. 335, 83 
S.Ct. 792, 9 L.Ed.2d 799 (1963) • The Missouri Supreme Court said 
that the "Court, after September 1, 1972, will not compel attor¬ 
neys of Missouri to discharge alone 'a duty which constitutionally 
is the burden of the State.'" 

The decision of the United States Supreme Court in In re 
Gault , 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967), which 
decided that Juveniles are entitled to representation preceded 
the enactment of House Bill 1314. However, it was not until 
June 12, 1972, (or almost concurrently with the approval, June 23, 
1972, of the Bill) that the United States Supreme Court decided 

Argerslnger v. Hamlin , _ U.S. _, 92 S.Ct. _, 32 L.Ed.2d 

530 (1972). In Argerslnger the court held "... that absent 
a knowing and intelligent waiver, no person may be imprisoned 
for any offense, whether classified as petty, misdemeanor, or 
felony, unless he was represented by counsel at his trial." 

(Id. 32 L.Ed.2d, at 538). 

As a result of the Argerslnger decision the "... Judge 
can preserve the option of a Jail sentence only by offering coun¬ 
sel to any defendant unable to retain counsel on his own ..." 
(Id., concurring opinion, at 541). As a further result of deci¬ 
sions of the United States Supreme Court which are summarized in 
Hendrix v. Lark , 482 S.W.2d 427 (Mo. banc 1972), indigent defen¬ 
dants cannot be Jailed for unwillful failure to pay fines and 
costs. Thus, the end result of these decisions is that if Jus¬ 
tice is to be meaningful and the Interests of society preserved 
the poor cannot be permitted to escape a Jail sentence for lack 
of counsel and avoid Jail for lack of funds with which to pay 
fines and costs while a person of modest means must suffer expo¬ 
sure to both. However, we will not attempt to detail the numer¬ 
ous considerations involved many of which are obvious and most 
of which are expressed In the Argerslnger case. 
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It is clear that the same reasons which compelled the Sup¬ 
reme Court of Missouri to make its decision in State v. Green , 
above, are now expanded and brought to a forceful focus by 
Arg erslnger v. Hamlin . Likewise, the same underlying consider¬ 
ations have existed with respect to Juveniles since In re Gault , 
above. We are thus compelled to conclude that the state legis¬ 
lature did not intend to create a state public defender system 
•;nich lacks the capacity to deal fully with the interests of 
justice and of society. 

Therefore in answer to your question, it is our view that, 
in tne premises, the defender may employ additional assistants, 
exceeding fifteen if necessary, to be paid from federal grant 
funds for the defense of indigents in misdemeanor and Juvenile 
cases. 

Finally, we point out that the views expressed here are 
limited to the situation considered respecting public defenders. 

CONCLUSION 

It is the opinion of this office that state public defenders 
are not prohibited by the provisions of House Bill No. 131^, 76th 
General Assembly, from employing additional assistants to be paid 
from federal grant funds for the purpose of defending indigents 
in Juvenile and misdemeanor cases. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 



JOHN C. DANFORTH 
Attorney General 
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MENTAL HEALTH: 


The Division of Mental Health has 
authority under the provisions of 
House Committee Substitute for House Bill No. 204, 76 th General 
Assembly, Second Regular Session (Section 202.831) to use Division 
appropriations for the care of patients in their own homes or in 
the homes of relatives and that such homes are not required to be 
licensed under Section 2 of the Bill. The Division has no author¬ 
ity to make payments directly to patients for their care. 


OPINION NO. Ill 


March 19, 1973 

Harold P. Robb, M.D., Director 
Division of Mental Health 
722 Jefferson Street 
Jefferson City, Missouri 65101 

Dear Dr. Robb: 

This opinion is in response to your request in which you ask 
the following questions: 

"Three questions — re: HB 204, 76 th G.A., 

Second Regular Session 

1. Can the Division of Mental Health legally 
pay for care if a person remains in his 
natural home or a home of a relative? 

2. Is it permissible under this law to pay a 
patient directly for his care after he has 
been released from a hospital? 

3. Is it required under these sections that the 
Division license natural homes of parents or 
relatives if they are utilized to care for 
patients where payments is made from such ap¬ 
propriations for patient placement?" 

H.C.S.H.B. No. 204, 76 th General Assembly, Second Regular Ses¬ 
sion, to which you refer. Is an amendment to Section 202.831, RSMo, 
and provides in part as follows: 

"1. The head of a state mental facility, 
with the consent of the person responsible for 
the commitment of the patient or of one of the 
parents, if living, having been first obtained. 
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may place any patient, except those committed 
as criminally insane. In a licensed boarding, 
or licensed nursing home or family home upon 
such terms and conditions as he deems proper 
when he believes that such family care would 
benefit the patient. If the patient so placed 
is ineligible to receive public assistance ben¬ 
efits from the division of welfare, or such 
benefits are inadequate to meet the costs of 
such care, the monthly costs may be paid or 
supplemented out of funds appropriated for 
that purpose to the division of mental health; 
but the payment for such care shall not ex¬ 
ceed the average per capita cost of mainte¬ 
nance for the prior fiscal year of patients 
in the state facility from which he is trans¬ 
ferred. The payment made by the parent or 
guardian for such care shall not exceed the 
amount paid the state hospital. 

"2. The division shall arrange for or 
make inspections and visits in the home in 
which the patient has been placed, provide ad¬ 
equate medical care, and may, with the consent 
of the person responsible for the commitment 
of the patient or of one of the parents, if 
living, return the patient to the facility or 
place him in another home when deemed advisable. 

"3. The placement of a patient is a li¬ 
censed boarding or licensed nursing home or 
family home shall be considered as a condi¬ 
tional release from the facility but shall not 
relieve the county of the patient's residence 
or those responsible for the support of a pri¬ 
vate patient, as the case may be, from the ob¬ 
ligations imposed upon them by law for the sup¬ 
port and maintenance of the patient if payments 
are made from funds appropriated to the divi¬ 
sion of mental health for such care. 

"4. The division of welfare through its 
county welfare offices shall cooperate with 
the state mental facilities and the division 
of mental health in locating licensed boarding 
or licensed nursing homes or family homes, mak¬ 
ing visits and inspections in such homes, and 
submitting reports regarding the homes and pa¬ 
tients placed therein." 
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Although you have not raised the point In your question, it 
should first be noted that the placement of a patient in a family 
home is not dependent upon the question of whether or not he is a 
private, county or state patient. This is obvious from a reading 
of subsections 1 and 3 of Section 202.831 as amended. That is, 
although patients of the facilities of the Division of Mental Health 
are classified as private, county or state patients under Section 
202.863, RSMo, and are charged for their care if they are private 
patients under Section 202.330, RSMo, the provisions of Section 
202.831, with respect to placing such patients in family homes, 
indicate that funds appropriated to the Division of Mental Health 
may be used within the limitations of subsection 1 of Section 202. 
831 for such support and maintenance in such a home whether or not 
the patient is a county patient or a private patient. However, in 
such case neither the county nor the persons responsible are re¬ 
lieved from the ultimate liability imposed upon them by law for 
the care of such patients. 

Turning to your first question asking whether the Division of 
Mental Health can legally pay for the care of a patient in his nat¬ 
ural home or the home of a relative, we note that Section 202.831 
does not define "family home." We know of no other definition in 
the laws of this state which would be applicable and it is our view 
that "family home" refers simply to a family place of abode. In 
this respect the rule of construction under Section 1.090, RSMo, 
is that words shall be taken in their plain and ordinary and usual 
sense unless they are technical words having a technical import. 

Here the words "family home" have no technical import and can be 
taken in their ordinary sense. Clearly, however, until the 1967 
amendments to Section 202.831, noted below, "family home" meant 
something other than the patient's own home or a relative's home. 

The present meaning includes any such home without regard to re¬ 
lationship. 

Section 202.831, RSMo 1959, provided in part: 

"1. The head of a state mental hospital may 
place any patient, except those committed as 
criminally insane, in a suitable boarding, li¬ 
censed nursing home or family home other than 
his own home or that of any person related to 
him within the fourth degree, by consanguinity 
or affinity upon such terms and conditions as 
he deems proper when he believes that such fam¬ 
ily care would benefit the patient. If the pa¬ 
tient so placed is ineligible to receive pub¬ 
lic assistance benefits from the division of 
welfare, or such benefits are inadequate to 
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meet the costs of such care, the monthly costs 
may be paid or supplemented out of funds ap¬ 
propriated for that purpose to the division 
of mental diseases; provided, however, that 
payment for such care shall not exceed the 
average per capita cost of maintenance for the 
prior fiscal year of patients In the state hos¬ 
pital from which he Is transferred." (emphasis 
added) 

The portion of the 1959 laws prohibiting placement In the pa¬ 
tient's own home or in a relative's home, which we have underscored 
above, was deleted by the Laws of 1967, p. 295; and as can be seen, 
no such prohibition was Included In the last amendment, H.C.S.H.B. 
No. 20^4, which we have quoted In the beginning of this opinion. 
Therefore, it is obvious that the legislature fully intended to re¬ 
move any restriction with respect to the placement of the patient 
in his own home or In the home of any person related to him. 

We therefore conclude. In answer to your first question, that 
the Division of Mental Health can legally pay for care of such a 
patient even though he Is placed in his own home or in the home of 
a relative. 

Your second question asks whether it is permissible to pay a 
patient directly for his care after he has been released from a 
hospital. We find no authority for the Division to make direct 
payments to a patient for his care. 

Your third question asks whether the Division of Mental Health 
must license homes of parents or relatives if such homes are uti¬ 
lized to care for patients where payment is made from Division ap¬ 
propriations for patient placement. 

The licensing provisions which are also contained in H.C.S.H.B. 
No. 20^, 76th General Assembly, Second Regular Session, require 
that the Division of Mental Health "... establish a procedure 
for the licensing of all homes or institutions which accept men¬ 
tally retarded persons for care, treatment or custody, except those 
state institutions operated by it. . . ." The Division is further 
required to promulgate rules with respect to such institutions or 
homes and to require certain annual license fees. 

It is axiomatic that in determining the construction of stat¬ 
utory provisions we must first determine what the legislature in¬ 
tended and avoid a construction which would arrive at an absurd 
result. 
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Our conclusion In this respect Is that the legislature Intended 
that the Division license homes which accept one or more mentally 
retarded persons and that the word "accept" was intended to limit 
the licensing requirement to homes accepting unrelated persons for 
care. We do not believe that the legislature by any means intended 
that private homes which care for members of the family, in their 
own normal family setting, should be licensed. Therefore, it is 
our view that the legislature did not intend to require the licens¬ 
ing of private homes simply because one or more members of the fam¬ 
ily are retarded. 

We conclude, then, in answer to your third question, that the 
licensing requirements do not apply to natural homes and that the 
mere fact that appropriations of the Division of Mental Health are 
used to sustain a patient in his own home or in a relative’s home 
does not mean that the patient is accepted on a commercial basis 
and the home subject to licensure. However, under subsection 2 of 
Section 202.831 such homes in which patients are placed by the Di¬ 
vision must be inspected by the Division 

We do not attempt to define what you mean by "relatives" with 
respect to your reference to placement in a relative's home. In 
this respect the underscored portion of the 1959 provision of Sec¬ 
tion 202.831, which referred to relationship within the fourth de¬ 
gree by consanguinity or affinity, would at least provide a guide¬ 
line in determining whether or not a legal relationship exists so 
as to exclude such a home from the licensing requirements. 

CONCLUSION 

It is the opinion of this office that the Division of Mental 
Health has authority under the provisions of House Committee Sub¬ 
stitute for House Bill No. 204, 76 th General Assembly, Second Reg¬ 
ular Session (Section 202.831) to use Division appropriations for 
the care of patients in their own homes or in the homes of rela¬ 
tives and that such homes are not required to be licensed under 
Section 2 of the Bill. The Division has no authority to make pay¬ 
ments directly to patients for their care. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 



JOHN C. DANFORTH 
Attorney General 
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Section ^ of House Bill No. 1280 
prohibits a dairy farmer from sell¬ 
ing raw milk to the general public 
from a distribution center set up 
by the dairy farmer and located 
away from his farm premises. 


OPINION NO. 113 


March 29, 1973 


Honorable R. Wendell Bailey 
Representative, District 152 
Room 100-C, State Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Bailey: 

This is in response to your request for an opinion as to 
whether or not Section 4 of House Bill No. 1280, 76th General As¬ 
sembly, prohibits a dairy farmer from selling raw milk to the gen¬ 
eral public from a distribution center set up by the dairy farmer 
at a location other than his farm premises. 

House Bill No. 1280, Section *4, provides as follows: 

"No person shall sell, offer for sale, 
expose for sale, transDort, or deliver any 
graded fluid milk or graded fluid milk pro¬ 
ducts in this state unless the milk or milk 
products are graded and produced, transported, 
processed, manufactured, distributed, labeled 
and sold under state milk inspection and the 
same has also been produced or pasteurized as 
required by a regulation authorized by section 
6 of this act and under proper permits issued 
thereunder. Only pasteurized graded fluid milk 
and fluid milk products as defined in section 
2(^4) shall be sold to the final consumer, or 
to restaurants, soda fountains, grocery stores, 
or similar establishments; except an individual 
may purchase and have delivered to him for his 
own use raw milk or cream from a farm." 

It Is obvious that this section prohibits the sale of milk in 
this state unless it has been produced In accordance with regula¬ 
tions issued pursuant to this statute and under proper permits as 
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Issued thereunder, with the limited exception allowing an Individ¬ 
ual to purchase raw milk or cream directly from the farm premises 
where It originated and have It delivered to him for his own use. 

CONCLUSION 


It Is the opinion of this office that Section ^ of House Bill 
No. 1280 prohibits a dairy farmer from selling raw milk to the gen¬ 
eral public from a distribution center set up by the dairy farmer 
and located away from his farm premises. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Richard L. Wieler. 


Yours very tru ly. 



JOHN C. DANPORTH 
Attorney General 
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NURSING HOMES: The Missouri Housing Development 

MISSOURI HOUSING Commission, Sections 215.010, RSMo 

DEVELOPMENT COMMISSION: et seq. , has the authority to make 

first mortgage loans for the con¬ 
struction of nonprofit facilities which will provide nursing 
home residential services for persons of low and moderate income 
who live on a permanent basis in such homes. 


OPINION NO. 114 


April 4, 1973 


Mr. Peter W. Salsich, Jr. 

Chairman, Missouri Housing 
Development Commission 
3642 Lindell Boulevard 
St. Louis, Missouri 63108 

Dear Mr. Salsich: 

This opinion is in answer to your question asking: 

"Under Chapter 215 R.S.Mo 1969 , as amended, 
may the Missouri Housing Development Commis¬ 
sion make a policy determination as to wheth¬ 
er or not it may make first mortgage loans 
for the construction and rehabilitation of 
residential housing for occupancy by elderly 
persons of low and moderate income that will 
include in-house medical care, food accommo¬ 
dations and social service features and will 
be licensed by the Division of Health under 
Section 198.021, R.S.Mo where there is a need 
for such housing and where the Commission 
shall determine that construction and per¬ 
manent loans are not otherwise available, 
wholly or in part, from private lenders upon 
reasonably equivalent terms and conditions?" 

You also state that the organization involved is not for 
profit. 

The question, as you indicate, centers on the definition 
of "residential housing" which is defined in Section 215.010(8) 
as follows: 

"’Residential housing' means a specific work 
or improvement within this state undertaken 
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primarily to provide dwelling accommodations, 
including the acquisition, construction or 
rehabilitation of land, buildings and improve¬ 
ments thereto, and such social, recreational, 
commercial, communal or other nonhousing fa¬ 
cilities as may be incidental or appurtenant 
thereto." 

Under the provisions of Section 215.030, RSMo, the "Missouri 
Housing Development Commission", which is created under Section 
215.020, RSMo, "has and may exercise all powers necessary or ap¬ 
propriate to carry out and effectuate its purpose, including but 
not limited to the following: 

"(1) Make first mortgage loans, including 
mortgages insured or otherwise guaranteed by 
the federal government, to finance the build¬ 
ing or rehabilitation of residential housing 
designed and planned to be available at low 
and moderate rentals or to be sold to low 
and moderate-income families and others upon 
such terms as hereinafter designated; 

"(2) Insure any first mortgage loan, the 
funds of which are to be used to develop low 
and moderate-income residential housing and 
the borrower of which agrees to the restric¬ 
tions placed on such projects by the commis¬ 
sion; 

"(3) To make or participate in the making 
of federally Insured construction loans to 
sponsors of residential housing for occupancy 
by persons and families of low and moderate 
income. Such loans shall be made only upon 
determination by the commission that con¬ 
struction loans are not otherwise available, 
wholly or in part, from private lenders upon 
reasonably equivalent terms and conditions; 

If 


The purpose for the enactment of Sections 215.010, et seq., 
is set forth in the preamble to House Bill No. 130, 75th General 
Assembly, as introduced, which states the legislative declaration 

"Section 1. It is hereby found and declared 
that as a result of public actions involving 
highways, public facilities and urban renew¬ 
al projects and as a result of the spread of 
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slum conditions and blight to formerly sound 
neighborhoods, there exists within Missouri 
a serious shortage of decent, safe, and san¬ 
itary housing available at low rentals to 
persons and families of low income. This 
shortage is Inimical to the safety, health, 
morals and welfare of the residents of this 
State and the sound growth of its communi¬ 
ties . 

"Private enterprise and Investment, have not 
been able to produce without assistance, the 
needed construction of decent, safe and san¬ 
itary housing at rentals which persons and 
families of low income can afford, or to 
achieve the urgently needed rehabilitation 
of much of the present low and moderate in¬ 
come housing stock. It is, therefor, impera¬ 
tive that the cost of mortgage financing, a 
major factor materially affecting rental lev¬ 
els in housing built by private enterprise, 
be made lower in order to reduce rental lev¬ 
els for low income persons and families; that 
the supply of housing for persons and families 
displaced by public action or natural disaster 
be increased; and that private enterprise be 
encouraged to sponsor, build and rehabilitate 
housing which will help prevent the recur¬ 
rence of slum conditions and assist in their 
permanent elimination throughout Missouri." 

It can easily be seen from this declaration of legislative 
purpose which included within its scope "persons" as well as 
"families" and from the substantive provisions of this law that 
the primary purpose of the law is a public one involving the 
general welfare. It was largely on this basis that we held 
that the Bill's provisions are not in violation of the Missouri 
Constitution in our Opinion No. 1*40, 1971, which was addressed 
to you. 

Clearly the definition of "residential housing", above, is 
broad and not limited to family units. The word "dwell" means 
simply "to inhabit". Ballentines Law Dictionary, Second Edition, 
p. ^17. It would seem then that the words "dwelling accommoda¬ 
tions" as used in the definition mean accommodations for living. 

Nursing homes which are licensed under Chapter 198 are within 
the definition of Section 198.011, RSMo, which provides in part: 
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"(1) The term 'nursing', 'convalescent' or 
'boarding' home means a private home, insti¬ 
tution, building, residence or other place, 
whether operated for profit or not, which 
provides, through its ownership or manage¬ 
ment, maintenance, personal care or nursing 
for three or more individuals not related 
to the operator, who by reason of illness, 
physical infirmities or advanced age are 
unable to care for themselves; or provides 
sheltered care to three or more individuals 
not related to the operator, which includes 
treatment or services which meet some need 
of the individual beyond the basic require¬ 
ments for food, shelter and laundry. The 
term shall not include the following: ..." 

The general rule of construction respecting remedial public 
welfare statutes is that statutes enacted in the interest of the 
public welfare should be liberally construed. State ex rel. Laun ¬ 
dry, Inc, v. Public Service Commission , 3 1 * S.W.2d 37 (Mo. 1931) • 

A remedial statute should be construed so as to meet the cases 
which are clearly within the spirit or reason of the law or within 
the evil which it was designed to remedy, provided such interpre¬ 
tation is not inconsistent with the language used, and all reason¬ 
able doubts should be resolved in favor of its applicability to 
the particular case. State ex rel. Brown v. Board of Education 
of City of St. Louis , 2^2 S.W. 55 (Mo. banc 1922). 

In the premises we take note of the numerous problems atten¬ 
dant the furnishing of licensed nursing home residential care to 
low income persons and we recognize that the lack of such resi¬ 
dential facilities poses a serious public welfare problem. We 
see no reason why the fact that such residents need more than 
food or shelter should disqualify such facilities from the aid 
of the Commission in the issuance of loans pursuant to the "state 
housing" laws. We thus conclude that such homes which accept 
persons on a permanent residential basis provide residential 
housing and may qualify for first mortgage loans. 

CONCLUSION 

It is the opinion of this office that the Missouri Housing 
Development Commission, Sections 215-010, RSMo et seq., has the 
authority to make first mortgage loans for the construction of 
nonprofit facilities which will provide nursing home residential 
services for persons of low and moderate income who live on a 
permanent basis in such homes. 



Mr. Peter W. Salsich 


The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 


Very truly yours. 




JOHN C. DANFORTH 
Attorney General 
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STATE EMPLOYEES RETIREMENT SYSTEM: 1. Magistrate court clerks who 

MAGISTRATE CLERKS: are paid in whole or in part 

MAGISTRATES: out of state appropriations 

RETIREMENT: are entitled to membership and 

PENSION: prior membership credit in the 

Missouri State Employees Re¬ 
tirement System. 2. Such magistrate court clerks are entitled to 
membership in the Missouri State Employees Retirement System on the 
full amount of their salaries. 


OPINION NO. 115 


September 12, 1973 


Honorable William J. Cason 
State Senator, District 31 
215 East Franklin 
Clinton, Missouri 64735 

Dear Senator Cason: 

This is to acknowledge receipt of your request for a formal 
opinion of this office which reads as follows: 

"1. As a result of a recent case, Hawkins v. 

Mo. State Employees Retirement System, 
decided by the Kansas City Court of Ap¬ 
peals on October 26, 1972, are magistrate 
clerks now members of the Missouri State 
Employees Retirement System? 

"2. If so, are they entitled to prior service 
credit, and to what extent? 

"3- Must any contributions be made to the sys¬ 
tem by these clerks? 

"4. Can credit for past service be transferred 
from this retirement system to another? 

"5. If they are members, are they entitled to 
credit for the full amount of salary paid 
to them from whatever source?" 

This opinion is applicable only to magistrate clerks who are 
paid in whole or in part out of state appropriations and who are 
presently employed as magistrate clerks and who did not retire 
before January 8, 1973. 
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We will consider your first two questions in regard to whether 
or not magistrate clerks are eligible for membership and prior mem¬ 
bership credit as a result of the case of Hawkins v. Missouri State 
Employees' Retirement System , 487 S.W.2d 5^0 (Mo.Ct. Apo. at K.C. 

1973) which became final on January 8, 1973. The Hawkins case dealt 
with the questions as to whether or not a court reporter was entitled 
to membership and prior membership credit in the Retirement System. 

In this regard. Section 485.060, RSMo 1969, provides that a court 
reporter shall receive an annual salary of twelve thousand dollars 
($12,000) and Section 485.065, RSMo 1969, provides of that salary, 
sixty-five hundred dollars ($6,500) is to be paid out of the state 
treasury. In reaching its decision, the court determined whether 
or not an individual court reporter came within the definitions of 
"employee" and "department" as those terms are defined in subsec¬ 
tions (15) and (11) of Section 104.310, RSMo 1969. 

"(11) 'Department', any department, insti¬ 
tution, board, commission, officer, court or 
any agency of the state government receiving 
state appropriations including allocated funds 
from the federal government and having power 
to certify payrolls authorizing payments of 
salary or wages against appropriations made 
by the federal government or the state legis¬ 
lature from any state fund, or ac-ainst trusts 
or allocated funds held by the state treasurer; 

# * # 

"(15) 'Employee', any elective or appoin¬ 
tive officer or employee of the state who is 
employed by a department and earns a salary 
or wage in a position normally requiring the 
actual performance by him of duties during not 
less than one thousand five hundred hours per 
year, including each member of the general as¬ 
sembly, but not including any employee who is 
covered under some other retirement or benefit 
fund to which the state is a contributor; ex¬ 
cept this definition shall not exclude any em¬ 
ployee as defined herein who is covered only 
under the Federal Old Age and Survivors' In¬ 
surance Act, as amended. As used In sections 
104.310 to 104.550, the term 'employee' shall 
Include civilian employees of the Army National 
Guard or Air National Guard of this state who 
are employed pursuant to section 709 of title 
32 of the United States Code and paid from 
federal appropriated funds;" 
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The Kansas City Court of Appeals concluded that a court re¬ 
porter was entitled to membership and prior membership credit in 
the Missouri State Employees Retirement System. The reasoning of 
the court was that a court reporter was an "employee" of the state 
as defined in subsection (15) of Section 104.310, RSMo 1969, and 
was employed by a "department" which receives state appropriations 
as defined in subsection (11) of Section 104.310, RSMo 1969. 

In regard to the salaries of magistrate clerks, Section 483. 
485, RSMo 1969, provides in part as follows: 

"In all counties each magistrate shall by an 
order duly made and entered of record appoint 
and fix the salary of a clerk of his court and 
may appoint such deputies and employees as may 
be necessary for the proper dispatch of the 
business of his court and fix their salaries at 
such sum as in his discretion may seem proper. 

The total salaries of clerk, deputies and other 
employees paid by the state shall in no event 
exceed the annual amount fixed in section 483. 

490 for clerk and deputy clerk hire of such 
courts; ..." 

Subsection 1 of Section 483.490, V.A.M.S., provides that the 
salaries of clerks provided for in Section 483.485 shall be paid 
by the state within certain limits according to population and as¬ 
sessed valuation of the counties upon requisition filed by judges 
of the various magistrate courts. Section 483.495, V.A.M.S., also 
provides that in each county of the state having more than one hun 
dred twenty-five thousand and less than two hundred thousand inhab 
itants, the magistrates shall organize as a court with divisions. 
There shall be a chief clerk of the magistrate court who shall be 
elected by the qualified electors of the county and shall perform 
all duties and have all powers imposed by law upon clerks of mag¬ 
istrate courts generally. 

It shall also be noted that the following appropriations for 
court reporters is found in Laws of Missouri 1969 at page 21: 

"Section 4.235. To the Comptroller 
For personal service and expenses 
of court reporters of circuit 
courts and courts of criminal 
corrections 

Personal Service and Expenses 

From General Revenue. $375,000" 
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Similarly, the following appropriation for magistrate clerks 
is found in Laws of Missouri 1969 at page 21: 

"Section 4.240. To the Comptroller 
For the comnensation and ex- 
nenses of magistrates and 
compensation of magistrate 
clerks 

From General Revenue.$2,486,500" 

As a result of the foregoing statutory provisions, it is our 
view that the situation of magistrate clerks is essentially the 
same as that of court reporters. The reasoning of the Kansas City 
Court of Appeals in the Hawkins case then applies and a magistrate 
clerk is considered to be an "employee" of the state as defined in 
subsection (15) of Section 104.310, RSMo 1969, and is employed by 
a "department" which receives state aporopriations as defined in 
subsection (11) of Section 104.310, RSMo 1969. We therefore con¬ 
clude that a magistrate clerk is entitled to membership and prior 
membership credit in the Missouri State Employees Retirement System. 

We next consider your fifth question which reads as follows: 

"5. If they are members are they entitled to 
credit for the full amount of salary paid 
to them from whatever source?" 

The above issue was also considered by the Kansas City Court 
of Appeals in the Hawkins case involving court reporters. In this 
regard, the definition of "compensation" in subsection (9) of Sec¬ 
tion 104.310, RSMo 1969, reads as follows: 

"(9) 'Compensation', all salary and wages 
payable out of any state, federal, trust, or 
other funds to an employee for personal ser¬ 
vices performed for the state;" 

In construing the above-statutory definition, the court of 
appeals determined that the matter of services for the state was 
the important factor and that the source from which the employee 
was paid should not be deemed controlling. Therefore, it was the 
opinion of the court of appeals that the definition was clear and 
unambiguous so as to require all of the court reporters' compensa¬ 
tion to be considered for the purpose of computing retirement, even 
though part of their salary was paid out of state funds and another 
part was paid out of county funds. It is submitted that similar 
reasoning is applicable to magistrate clerks. Consequently, we 
conclude that magistrate clerks are entitled to membership in the 
Missouri State Employees Retirement System on the full amount of 
their statutory salary, whether paid out of state or county funds. 
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We next consider your third question in regard to whether or 
not any contributions are required to be made to the Retirement 
System by magistrate clerks. We must decline to render an opinion 
on this issue at this time, for the reason that we consider this 
to be a policy question to be decided by the board of trustees of 
the Missouri State Emoloyees Retirement System, and since this of¬ 
fice is required by Section 104.520, RSMo 1969, to furnish legal 
services upon request to the Retirement System, we may be involved 
in litigation concerning this question. 

Lastly, we consider your fourth question as to whether or not 
credit for past service can be transferred from the Missouri State 
Employees Retirement System to another retirement system? It is 
our view that the answer to this question would depend on the stat¬ 
utes governing the snecific retirement system in question, and since 
we do not have sufficient Information on this question, we can not 
rule on this issue at this time. 

CONCLUSION 

It is the opinion of this office that: 

1. Magistrate court clerks who are paid In whole or in part 
out of state appropriations are entitled to membership and prior 
membership credit in the Missouri State Employees Retirement System. 

2. Such magistrate court clerks are entitled to membership in 
the Missouri State Employees Retirement System on the full amount 
of their salaries. 

The foregoing opinion, which I hereby approved, was prepared 
by m.y assistant, B. J. Jones. 


Yours very truly, 

JOHN C. DANPORTH 
Attorney General 


- 5 - 



LIBRARIES: 

COUNTY LIBRARIES: 


When the tax rate of the county 
library districts which Join to 
form a consolidated district is 
less than twenty cents per hundred dollars assessed valuation, 
that the tax rate of the consolidated district cannot be increased 
above the rate previously levied by the constituent districts with¬ 
out an election in accordance with procedures set out in Section 
182.650, V.A.M.S. 


OPINION NO. 118 


April 11, 1973 


Mr. Charles O’Halloran 
State Librarian 
Missouri State Library 
308 East High Street 
Jefferson City, Missouri 65101 

Dear Mr. O’Halloran: 

This is in response to your request for an opinion on the fol¬ 
lowing question: 

"... may two county library districts pres¬ 
ently levying a one mill tax, consolidate un¬ 
der H.B. 111h [76th General Assembly, Section 
182.610, V.A.M.S.], using the process of reso¬ 
lution as provided in Section 182.620 and allow 
their rate of taxation to remain at 10 £ or one 
mill, or must the tax be increased to 20 £ or 
two mills? Can this increase in the rate of 
taxation be accomplished by resolution without 
submission of the tax increase to the voters 
of the districts? If, for local reasons, the 
boards of the involved counties wish to retain 
the 10 t tax rate and are unwilling to increase 
the tax, do they have that option?" 

Section 182.610, V.A.M.S., provides in part: 

"Two or more county library district having 
the same rate of taxation on assessed valua¬ 
tion of taxable property within each district 
may Join in creating a consolidated public 
library district, which shall have the same 
rate of taxation as districts forming the con¬ 
solidated public library district, . . ." 

[Emphasis added] 
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Section 182.650.1, V.A.M.S., provides In part: 

"Whenever a consolidated public library dis¬ 
trict has been created it may levy a tax at 
a rate of not less than twenty cents . . . ex¬ 
cept that, any increase in the rate of taxation 
to be assessed shall, on resolution adopted by 
the board of trustees of the consolidated pub¬ 
lic library district, be submitted ... to the 
qualified electorate of the respective counties 
for approval." [Emphasis added] 

Section 182.610, V.A.M.S., clearly requires that the two or 
more county districts which Join in forming a consolidated district 
have the same rate of taxation prior to the consolidation. That 
section also clearly indicates that the consolidated district is 
to have the same tax rate which previously existed in the consti¬ 
tuent districts. That tax rate could be not less than one mill nor 
more than two mills, Section 182.010, RSMo Supp. 1971. 

While it might appear that the use of the words "not less than 
twenty cents on the one hundred dollars of assessed valuation" (the 
equivalent of a rate of two mills), would require a consolidated 
district to levy a tax of twenty cents per hundred dollars, we are 
of the opinion that when the county districts prior to consolida¬ 
tion were levying a tax of a lesser rate, the existing tax is to 
continue until a tax rate of twenty cents per hundred or more is 
approved at an election. 

Such a construction permits Sections 182.610 and 182.650 to 
be read in harmony. Section 182.610 provides that the existing 
tax rate continue; while Section 182.650 uses the permissive word 
"may" and provides that a tax increase is to be approved by the 
electorate. A construction which would permit a twenty cent tax 
rate when the existing rate was less than twenty cents would be 
contrary to Section 182.610 which provides that the rate for the 
consolidated district be the same as the constituent districts, 
and also contrary to the provision of Section 182 .650 that any 
increase be submitted to the electorate. 

CONCLUSION 

It is the opinion of this office that when the tax rate of the 
county library districts which Join to form a consolidated district 
is less than twenty cents per hundred dollars assessed valuation, 
that the tax rate of the consolidated district cannot be increased 
above the rate previously levied by the constituent districts with¬ 
out an election in accordance with procedures set out in Section 
182.650, V.A.M.S. 
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The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Charles A. Blackmar. 



JOHN C. DANFORTH 
Attorney General 
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OFFICES OF THE 


JOHN C. DANFORTH 

ATTORNEY GENERAL 


Avtornet Geh^tbkaii ©s' Missouri 

Jeffeksos City 
March 27, 1973 


OPINION LETTER NO. 120 


Honorable James I. Spainhower 
State Treasurer 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Spainhower: 

This is in response to your request for an opinion as to the 
legality of the State Treasurer cashing payroll checks for state 
employees or using oi/auc xunut) cash personal cnecks drawn by 
state employees. 

It is our understanding that it has been customary for some 
years now for the Treasurer's Office to maintain a revolving cash 
fund for the purpose of cashing state payroll and personal checks 
for state employees. 

Section 30.230, RSMo 1969, dictates that the State Treasurer 
deposit all state moneys in the state treasury to the credit of 
the state cn demand deposits in banking institutions selected by 
him and approved by the Governor and State Auditor and to withdraw 
such moneys thereafter as authorized by law. Section 30.170, RSMo 
1969, provides that state moneys shall be disbursed only upon war¬ 
rants drawn on the treasury according to lav;. Section 30.180, RSMo 
1969 , provides that all warrants presented to the State Treasurer 
shall be converted by the Treasurer into checks or drafts on a des¬ 
ignated depositary of state funds if the warrant is properly drawn 
against a "legal appropriation, and does not exceed the amount thereof. 

It seems clear from the language of these sections that all 
state moneys are to be deposited by the Treasurer upon receipt in 
banking institutions and disbursed therefrom only upon warrants 
drawn on the treasury according to law, with the exception that 
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state moneys may be withdrawn for transfer to another bank account 
or for the purpose of investment by the Treasurer at any time with¬ 
out a warrant. This being so, the act of cashing a payroll check 
.or a s.aue employee or cashing a personal check drawn by a state 
employee with state moneys maintained in a revolving fund in the 
Treasurer's Offj.ce would constitute an illegal disbursement of 
state moneys. 




JOHN C. DANFORTH 
Attorney General 
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March 14, 1973 


OPINION LETTER NO. 122 
Answer by Letter - Card 


Honorable Albert Spradllng 
Missouri Senate, District 27 
Room 423 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Senator Spradling: 
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This letter is issued in response to your request for a 
ruling on the following question: 


"If a charitable hospital organized under 
the Not-For-Profit Corporation Law of the 
State of Missouri owns a tract of real 
estate upon which its hospital is located 
and which has been declared tax exempt, as 
being used exclusively for charitable pur¬ 
poses, constructs a clinic building on a 
portion of its tax exempt property, which 
clinic building is leased to a group of 
private physicians who are members of the 
hospital staff, is that clinic building and 
the real estate upon which it is located 
taxable?" 


You provide the following facts. Community Memorial Hospi¬ 
tal, Moberly, Missouri, is a not-for-profit corporation. In 
Comm unity Memorial Hospit al v. Clty of Moberly , 422 S.W.2d 290 
TMo. 1967 ), the Missouri Supreme Court declared that its prop¬ 
erty is tax exempt pursuant to Section 137.100, RSMo, as being 
used exclusively for charitable purposes. Since then, the Board 
of Directors authorized the construction of a clinic building on 
the northwest portion of the hospital grounds for lease to four 
private physicians. The building has been occupied since Au¬ 
gust of 1972. The lease provides that the rent for each office 
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shall be $150 per month for the first year. Thereafter, the rent 
shall be calculated by a formula to amortize construction costs 
and Include the interest and insurance. At no time is there a 
charge for the use of the ground upon which the building is lo¬ 
cated and the adjacent parking lot. 

In addition, you state that in exchange for the beneficial 
lease to the physicians, the hospital has received more business 
from having recruited four young physicians. Having their of¬ 
fices on the hospital grounds has provided more efficient and 
continuous emergency care room. Also, the physicians contribute 
without charge to the hospital and the training programs for the 
nurses. 

We assume from your statement of facts and from the terms 
of the lease that the clinic-office building is used exclusively 
by the four physicians as their offices for private practice. 

Constitutional exemption from taxation of certain property 
is granted by Article X, Section 6, of the Missouri Constitution: 

"All property, real and personal, of the 
state, counties and other political subdi¬ 
visions, and nonprofit cemeteries, shall be 
exempt from taxation; and all property, real 
and personal, not held for private or cor¬ 
porate profit and used e xclusiv ely for reli¬ 
gious worship, for schools and colleges, for 
purposes purely charitable, or for agricul¬ 
tural and horticultural societies may be 
exempted from taxation by general law. All 
laws exempting from taxation property other 
than the property enumerated in this article, 
shall be void." (Emphasis added) 

Implementing the constitutional provisions for religious, 
educational and charitable institutions is Section 137.100, RSMo 
1969, which provides: 

"The following subjects are exempt from tax¬ 
ation for state, county or local purposes: 

"(5) All property, real and personal, actu¬ 
ally and regularly used exclusively for reli¬ 
gious worship, for schools and colleges, or 
for purposes purely charitable and not held 
for private or corporate profit, except that 
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the exemption herein granted does not Include 
real property not actually used or occupied 
for the purpose of the organization but held 
or used as Investment even though the income 
or rentals received therefrom is used wholly 
for religious, educational or charitable 
purposes." (Emphasis added) 

There are certain well established rules which must guide 
any determination of whether certain property is exempt from 
taxation. Generally, all property is liable to taxation unless 
specifically exempted. Taxation is the rule, exemption is the 
exception; and claims for exemption are not favored in the law. 
Bethes da Gene r al Hospital v. State Tax Commission , 396 S.W.2d 
631 (Mo’. 1965 ); Mid west Bible and Missionary Institute v. Sestrlc , 
260 S.W.2d 25 (Mo. 1953). Exemption statutes must be strictly 
construed against the taxpayer and the burden is on the party 
claiming the exemption to establish clearly his right thereto. 

In re First Na t ional S a fe De p osit Co ., 173 S.W.2d 403 (Mo. banc 
T 9 I 43 V; Sta te ex rel. St. Loui s Y.M.C.A. v. Gehner , 11 S.W.2d 30 
(Mo. banc 192B"). However such statutes also should be reasonably 
construed so as not to curtail the intended scope of the exemp¬ 
tion. Frisco E mployes* Hospita l A ssociation v. State Tax Com ¬ 
mission’, 3^1 S.W.2d 772 (Mo. 1964); St. Louis Gospel Center v. 
Prose, 280 S.W.2d 827 (Mo. 1955). 

Each tax exemption case is peculiarly one which must be 
decided upon its own facts. Furthermore, "dominant use" or 
"principal use" cannot be substituted for the words "used exclu¬ 
sively". Community M emo ri al Hospital v. City of Moberly , supra . 

The Supreme Court of Missouri, in a number of cases, has 
held that the property mu3t be used exclusively for the purposes 
for which it is exempt from taxation; that where the occupation 
and use primarily commercial in character are carried on for 
revenue even though the revenue be used for such charitable 
purposes, the property is not exempt from taxation. 

In Evang e lical Lutheran Synod of Missouri, Ohio, and Other 
States v . Hoehn, 355 Mo. 257, 196 S.W.2d 13^ (1946), the court 
denied tax exempt status to a publishing corporation organized 
as a subsidiary of the Lutheran Church since it did an exten¬ 
sive business in competition with commercial printing houses. 

In contrast, the court in Young W omen's Christian Association 
v. Bauman n, 344 Mo. 898 , ljO s“w.2di 499 (banc 1939); Missouri " 
Goodwill I ndu stries v. Gruner , 357 Mo. 647, 210 S.W.2d 38 (1948), 
granted tax exemption since the use of the property was purely 
charitable. Recently, the court granted tax exemption in 
Bethesda Gene ral Ho spita l v. State Tax Commission , supra , holding 
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that the residence halls for full time employees on the grounds 
built by the hospital was necessary for the efficient operation 
of the hospital. 

Although we have found no Missouri cases exactly on point, 
we note that the courts in Ohio and Vermont which have considered 
the issue have held that the building used by physicians as their 
offices are commercial in nature and thus not tax exempt. See 
Gi fford Memorial Hospital v. Town of Randolph , 118 A.2d l»80 
(Vt. 1955); Whi te Cross Hospl ta1 As sociation v. Warren , 215 
N.E.2d 37^ (Ohio 19^6). 

Upon a review of the particular facts of this case and guided 
by the principles as enunciated by the Missouri Supreme Court, it 
is the conclusion of this office that the clinic-office building 
and the land upon which it is built are not exempt from real 
estate taxes since the property is not used exclusively for char¬ 
itable purposes. Although the hospital has obtained secondary 
benefits of having physicians close to the hospital and thereby 
having a more efficient emergency room care, the building is 
leased to four physicians for their office space who are engaged 
in the private practice of medicine for a profit. The use of 
this building has acquired a commercial character similar to that 
in Evangelical Lutheran Synod , supra ; and White Cross Hospital 
Association v. Warren , supra . The physicians are clearly com¬ 
peting against other physicians who must lease their office 
space on which property taxes must be paid from private investors. 
Thus, the occupant physician will be able to net a higher profit 
due to the decreased rental costs of the office space. 

Although the aims of the Community Memorial Hospital are 
laudable, it is clear that the property used by the physicians 
for private practice is not used exclusively for a purely 
charitable purpose. 


Very truly yours, 


JOHN C. DANFORTH 
Attorney General 


CITY ORDINANCES: Subsections 6 and 7 of Section 79. 

CITIES, TOWNS & VILLAGES: 450, RSMo Supp. 1971, do not grant 

an unlimited authority for a fourth 
class city to enact any ordinance it deems advisable if not in con¬ 
flict with a state statute but does grant authority to enact ordi¬ 
nances and regulations governing matters of the same general kind 
and character as those expressly mentioned in Chapter 79, RSMo. 


OPINION NO. 124 


April 23, 1973 


Honorable A1 Nilges 
Representative, District 126 
Room 413, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Nilges: 

This is in response to your request for an opinion from this 
office as follows: 

"Is the Interpretation of Section 79.450, 
paragraphs 6 and 7 of the Revised Statutes of 
the State of Missouri 1971 Supplement that the 
matter of 4th Class City Ordinances is one of 
specific allowable areas or does this section 
allow any ordinances which do not directly con¬ 
flict with the State Statute. 

"The City of St. Clair has been hampered 
in its attempt to update ordinances by the in¬ 
terpretation of Section 79.450, paragraphs 6 
and 7 of the Revised Statutes of the State of 
Missouri 1971 Supplement." 

Section 79.450, RSMo, to which you refer, provides as follows: 

"1. The board of aldermen shall enact or¬ 
dinances to prohibit and suppress houses of 
prostitution and other disorderly houses and 
practices, including gambling and gambling 
houses, and all kinds of public indecencies, 
and may prohibit the selling or giving of in¬ 
toxicating liquors to any minor or habitual 
drunkard. 

"2. The board of aldermen shall also en¬ 
act ordinances to restrain and prohibit riots. 
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noises, assaults and batteries, disturbances 
of the peace, disturbances of religious and 
other lawful assemblies, indecent shows, ex¬ 
hibitions or concerts in any street, house or 
place in the city, disorderly assemblies, and 
to regulate, restrain and prevent the discharge 
of firearms, and the keeping and discharge of 
rockets, powder, fireworks or other dangerous 
combustible materials in the streets or in lim¬ 
its of the city. 

"3. The board of aldermen may also regu¬ 
late and control the construction of buildings, 
the construction and cleaning of fireplaces, 
chimneys, stoves and stovepipes, ovens, boilers, 
kettles, forges or any apparatus used in any 
building, manufactory or business which may be 
dangerous in causing or promoting fires, and 
may provide for the inspection of the same. 

"4. The board of alderman may also provide 
by ordinance limits within which no building 
shall be constructed except of brick or stone 
or other incombustible materials, with fire¬ 
proof roofs, and Impose a penalty for the vio¬ 
lation of such ordinance, and may cause build¬ 
ings commenced, put up or removed into such 
limits in violation of such ordinance, to be 
removed or abated. 

”5. The board of aldermen may also pur¬ 
chase fire engines, hook and ladder outfits, 
hose and hose carts, buckets and all other ap¬ 
paratus useful in the extinguishing of fires, 
and organize fire companies and prescribe rules 
of duty for the government thereof, with such 
penalties for the violation thereof as they 
may deem proper, and not exceeding one hundred 
dollars and to make all necessary expenditures 
for the purchase of such fire apparatus and 
the payment of such fire companies. 

”6. The board of aldermen may enact or 
make all ordinances, rules and regulations 
necessary to carry out the purposes of this 
chapter. 

"7. The board of aldermen may enact or 
make all ordinances, rules and regulations, 
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not inconsistent with the laws of the state, 
expedient for maintaining the peace, good 
government and welfare of the city and its 
trade and commerce." 

You inquire whether paragraph 6 and 7 of the above statute, 
in regard to the authority of the board of aldermen of a fourth 
class city to enact city ordinances, is one of specific allowable 
areas or does it allow any ordinances which do not directly con¬ 
flict with the state statute. 

No specific subject matter for the board of aldermen to con¬ 
sider in the enactment of an ordinance is submitted so our discus¬ 
sion of the powers and authority of such city to enact ordinances 
has to be upon general principles of law. 

Cities have and can exercise only such powers as are conferred 
by express or implied provisions of law, their charters or statu¬ 
tory grants being a grant and not a limitation of power, subject 
to strict construction with doubtful powers resolved against the 
city. City of Springfield v. Clouse , 206 S.W.2d 539 (Mo. banc 19^7); 
Taylor v. Dlmmltt , 73 S.W.2d 341 (Mo. 193*0. 

Since a fourth class municipality has only such powers and 
authority as is expressly granted by the legislature, the question 
arises as to the interpretation of subsections 6 and 7 of the above 
statute. Are they to be considered as a general grant of power 
and authority to the city following a specific grant of power to 
grant ordinances governing specific subject matter. The question 
arises under the above statute whether the legislature intended to 
grant authority to the city to enact ordinances governing any sub¬ 
ject matter that might be deemed advisable unless such ordinance 
would be in direct conflict with a state statute. 

The general rule of statutory construction where powers of a 
municipal corporation are defined in words of particular and speci¬ 
fic meaning followed by general words is stated in 62 C. J.S. Munic ¬ 
ipal Corporations §121: 

"If a charter, statute, or constitutional 
provision, in defining the powers of a munici¬ 
pal corporation, enumerates certain things which 
it may do by wbrds of particular and specific 
meaning, and such enumeration is followed by 
general words, the general words are not to be 
taken in their widest sense, but are restricted 
to things of the same general kind as those enu¬ 
merated, unless the contrary intent appears. 
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The rule of ejusdem generis is only a rule of 
construction to be used as an aid In ascertain¬ 
ing the Intent of the enacting body, however, 
and it does not apply where the legislative 
intent is clear from the statute or charter 
provision itself, the cardinal rule, in deter¬ 
mining whether the rule of ejusdem generis 
should be applied to a catch-all provision in 
a city charter following specific provisions, 
being to ascertain the intent of the charter 
provision." 

In McQuillin, Municipal Corporations, Revised Edition 1966, 
paragraph 10.24 it provides as follows: 

"It has been said in some cases that mu¬ 
nicipal powers granted by a ’general welfare* 
clause in a charter or statute do not extend 
or enlarge powers specifically granted, and 
that such a clause merely permits the munici¬ 
pal authorities to exercise discretion within 
the scope of powers specifically granted; and 
it has been said that, as a municipal corpora¬ 
tion possesses no powers not derived from its 
charter, such general terms, as 'full powers 
of self-government,' and 'all powers of munic¬ 
ipal government not prohibited by this char¬ 
ter, ' add nothing to the terms of the charter; 
the charter must still be the measure of au¬ 
thority to sustain an act done by the corpora¬ 
tion. However, the trend of the decisions in 
some states is towards a relaxation of the rule 
of strict construction of the general welfare 
clause in a charter. Surely such clause fol¬ 
lowing an enumeration of specific powers, does 
not confer other powers that do not fall strictly 
within the customary and usual orbit of munic¬ 
ipal activity, and which are not required to 
be exercised to accomplish the purpose of mu¬ 
nicipal government. 

"The general rule seems to be that where 
particular powers expressly conferred are fol¬ 
lowed by a general grant of power, such general 
grant by intendment may include all powers that 
are fairly within the term of the grant, and 
which are essential to the purposes of the mu¬ 
nicipal corporation, and consistent with the 
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particular powers. And it has been held that 
'the general powers usually given to municipal 
corporations are designed to confer other powers 
than those specifically enumerated' and that 
'general powers conferred are to be construed 
with reference to the purposes of the incor¬ 
poration. ' Otherwise 3tated, where the exer¬ 
cise of particular powers may be fairly in¬ 
cluded in and authorized by general powers 
granted, the rule expressio unius est exclusio 
alterius is not applied to exclude powers that 
serve the purposes for which municipalities 
are organized where such powers are consistent 
with other powers conferred and with limitations 
imposed by the charter or by statute upon the 
municipal powers. 

"It has been held that where general words 
follow particular and specific words in a stat¬ 
ute granting powers to municipalities the gen¬ 
eral words must be construed to include only 
things of the same kind, class or nature as 
those indicated by the particular and specific 
words, unless there is something in the stat¬ 
ute, or its context, which shows that the doc¬ 
trine of ejusdem generis should not be applied. 

But where a municipal corporation has been given 
a certain power by specific provision of a stat¬ 
ute , such pov/er cannot be added to by general 
language found in the same act." 

In Lovlns v. City of St. Louis , 84 S.W.2d 127 (Mo. banc 1935), 
the question before the court involved the powers, duties, and au¬ 
thority of the city of St. Louis as compared with that of St. Louis 
County under the constitutional provision authorizing the city of 
St. Louis to perform, among other things, "all other functions" in 
relation to the state in the same manner as if it were a county. 

The question before the court was whether the phrase "all other 
functions" should be interpreted as comprising only functions of 
the same general nature as those specified in connection with the 
phrase and others of the same nature. In discussing this the court 
stated, l.c. 130: 

"The predominant character and phase of 
St. Louis as a city in every corporate sense, 
to which reference was made in a preceding 
paragraph, is established and embraced only 
in the scheme set out in sections 20, 21, and 
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22 of said constitutional amendment (R. S. 1929, 
pp. 130-131). Neither grant nor limitation of 
appeal appears therein. The sole and only sec¬ 
tion found in the amendment which confers upon 
St. Louis any rights, powers, or functions as 
a quasi county or political subdivision of the 
state is section 23 (R. S. 1929, p. 131), of 
which the relevant part reads: 'The city, as 
enlarged, shall be entitled to the same rep¬ 
resentation in the General Assembly, collect 
the state revenue and perform all other func¬ 
tions in relation to the State, in the same 
manner, as if it were a county as in this Con¬ 
stitution defined.' Under the maxim ejusdem 
generis 'all other functions' must be inter¬ 
preted as comprising functions of the same 
general nature as those specific in connection 
with that phrase, and the intended functioning 
means normal action in relation to the manner 
specific and others of the same nature. A coun¬ 
ty, as a governmental unit composed of the peo¬ 
ple resident within its prescribed territory, 
can only function concerning affairs committed 
to it as a governmental unit. It has nothing 
to do with the purely corporate or nongovern¬ 
mental affairs of the city as such and no func¬ 
tions concerning them to perform. The city of 
St. Louis, in so far as its county functions 
extend, is coequal in that respect with all 
other counties in the state but not different 
therefrom. Constitutionally, while St. Louis 
in its entirety is of a dual nature, it is in 
no sense either a super-city proper or a super¬ 
county. It is the declared purpose of said sec¬ 
tion 23 that the charter of the city shall al¬ 
ways be in harmony with the Constitution and 
subject to the laws of the state." 

Applying these principles of law, it is our opinion that sub¬ 
sections 6 and 7 of the above statute do not constitute a general 
grant of power and authority of a fourth class city to enact any 
and all ordinances it may deem necessary so long as it is not in 
conflict with a state law, but is a grant of authority for the 
board of aldermen to enact ordinances and regulations in regard 
to things of the same general kind concerning matters expressly 
mentioned in Chapter 79, RSMo, and those necessarily implied in 
order to enforce those ordinances on matters specifically enumerated. 
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CONCLUSION 

It is the opinion of this office that subsections 6 and 7 of 
Section 79.^50, RSMo Supp. 1971, do not grant an unlimited author¬ 
ity for a fourth class city to enact any ordinance it deems advis¬ 
able if not in conflict with a state statute but does grant author¬ 
ity to enact ordinances and regulations governing matters of the 
same general kind and character as those expressly mentioned in 
Chapter 79, RSMo. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Moody Mansur. 



JOHN C. DANPORTH 
Attorney General 
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March 20, 1973 


OPINION LETTER NO. 125 
Answer by Letter - Klaffenbach 


Honorable Robert Fowler 
State Representative, District 69 
Room 401 Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Fowler: 


FILED 
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This letter is in answer to your questions asking: 


"A Park Board is duly established under the 
provisions of V.A.M.S. 90.520. The stated 
purpose for the passage of a bond issue by 
the City Council is that the proceeds will 
be used for City Parks. 


"Q-l. Are the proceeds of the bond issue 
'money received for such parks' within the 
meaning of the fourth sentence of V.A.M.S. 
90.550? 

"Q-2. Where the park board furnishes 'pro¬ 
perly authenticated vouchers on moneys re¬ 
ceived for such parks' is the duty of 'the 
proper officers of said city or town' to 
write the drafts or checks a ministerial 
one or a discretionary one? 

"Q-3. Is the money received from the follow¬ 
ing sources, 'moneys received for such parks' 
within the meaning of the fourth sentence of 
V.A.M.S. 90.550? 


A. Government Grants to the Park Boards 
or the City from the Federal or State govern¬ 
ments for the acquisition or development of 
public parks. 
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B. Gifts and donations to the Park Board 
or the City for the benefit of City Parks. 

"Q-4. Does the Park Board have the author¬ 
ity to buy land and charge the expenditure 
to the park fund, including bond and govern¬ 
ment grant money?" 

Section 90.550, RSMo, provides: 

"Said directors shall immediately after their 
appointment, meet and organize by the elec¬ 
tion of one of their number president, and 
by the election of such other officers as 
they may deem necessary. They shall make 
and adopt such bylaws, rules and regulations 
for their guidance and for the government of 
the parks as may be expedient, not inconsis¬ 
tent with sections 90.500 to 90.570. They 
3h all ha ve th e ex clus ive c ontrol of the ex ¬ 
penditu re s of all money collected to the 
credi t of the park fun d and of the supervi- 
sion, improvement, care and custody of said 
park. All moneys received for such parks 
shall be deposited in the treasury of said 
city or town to the credit of the park fund 
and shall be kept separate and apart from 
the other moneys of such city or town and 
drawn u pon by th e proper office rs of said 
city or town upon the p roperly authenticated 
vouchers of the park board. Said board shall 
have power to purchase or otherwise secure 
groun d to be used for s uch p ark3 , shall have 
power to appoint a suitable person to take 
care of said parks and necessary assistants 
for said person and fix their compensation, 
and shall have power to remove such appoin¬ 
tees, and shall in general carry out the 
spirit and intent of sections 90.500 to 90. 

570 in establishing and maintaining public 
parks." (Emphasis added) 

Your question 1 with respect to the proceeds of bond issue 
money; question 3A with respect to government grants; and ques¬ 
tion b with respect to government grants and bond issue money 
present questions which cannot be answered in the abstract. 

In answer to your question 2 concerning the issuance of 
vouchers under the provisions of Section 90.550, it is our view 
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that such officers must honor proper park board park fund vouch¬ 
ers having no patent Irregularity. We assume that the vouchers 
submitted by the park board are for lawful purposes. 

Your question 3B is answer by Section 90.570, RSMo, which 
provides: 


"Any person desiring to make donations of 
money, personal property or real estate for 
the benefit of such park shall have a right 
to vest the title to the money or real es¬ 
tate so donated in the board of directors 
created under sections 90.500 to 90.570, to 
be held and controlled by such board when 
accepted according to the terms of the deed, 
gift, devise or bequest of such property; 
and as to such property, the said board 
shall be held and considered to be the 
special trustees." 

However, whether or not such cash donations must be deposited in 
the city treasury to the credit of the park board fund may depend 
on the terms of the gift. 

That part of your question 4 asking whether the park board 
has authority to buy land is answered by the above underscored 
portion of Section 90-550 which provides that the board has 
authority to buy land to be used for parks. 

Very truly yours. 


JOHN C. DANFORTH 
Attorney General 


Enclosure: Op. No. 198 
7/21/72, Lee 
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OFFICERS: A county assessor appointed by the 

ASSESSORS: Governor to fill a vacancy in the 

COMPENSATION: office is required to takfe an oath 

COUNTY OFFICERS: of office as provided in Section 

11, Article VII, Constitution of 
Missouri, and qualifies for the office as provided under Chapter 
53, RSMo, and that he is not entitled to the emoluments of the 
office until he qualifies. 


OPINION NO. 126 


April 5, 1973 


Honorable John W. Reid, 
Prosecuting Attorney 
Madison County 
148 East Main Street 
Fredericktown, Missouri 


Dear Mr. Reid: 

This is in response to your request for an opinion from this 
office as follows: 

"Which one of the following dates does the pay 
of the assessor appointed by the Governor to 
fill the unexpired term of the elected assessor 
(who died in office) begin: 

1. The date stated In the Governor's Commis¬ 
sion, February 5, 1973- 

2. The date the Governor signed the Commis¬ 
sion, February 21, 1973. 

3. The date the appointed assessor took the 
oath of office, February 26, 1973. 

"The elected assessor of Madison County, Mis¬ 
souri, Harold 0. Shrum died on February 3, 1973. 

On February 21, 1973, the Governor of the State 
of Missouri appointed H. Latt Bennett assessor 
of Madison County, Missouri and stated his term 
of office began on February 5, 1973. On Feb¬ 
ruary 26, 1973, H. Latt Bennett took the oath 
of office of assessor of Madison County, Missouri." 

In substance you inquire whether the pay of the assessor ap¬ 
pointed by the Governor to fill the unexpired term of an elected 
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assessor, who died in office, begins on the date the Governor signed 
the commission, the date stated In the Governor's commission as to 
the beginning of the term, or the date the appointed assessor took 
the oath of office. 

Article VII, Section 11, Constitution of Missouri, provides 
as follows: 

"Before taking office, all civil and military 
officers in this state shall take and subscribe 
an oath or affirmation to support the Consti¬ 
tution of the United States and of this state, 
and to demean themselves faithfully in office." 

Chapter 53, RSMo, provides that there shall be elected a county 
assessor in each county of the state who shall hold office for a 
term of four years and until their successors are elected and qua¬ 
lified, unless sooner removed from office. 

Section 53*030, RSMo, provides as follows: 

"Every assessor shall take an oath or affirma¬ 
tion to support the Constitution of the United 
States and of this state, and to demean himself 
faithfully in office and to assess all of the 
real and tangible personal property in the 
county in which he assesses at what he be¬ 
lieves to be the actual cash value. He shall 
endorse this oath on his certificate of elec¬ 
tion or appointment before entering upon the 
duties of his office." 

The office of county assessor is created by statute and the 
person holding the office comes within the constitutional provi¬ 
sion as well as the statute which implements the constitutional 
provision. 

Our court has held this constitutional provision applies to 
deputy constables, State v. Dierberger, 2 S.W. 286 (Mo. 1886); 

Judge of the probate court. State ex rel. Gott v. Fidelity & De¬ 
posit Co. of Baltimore, Md., 298 S.W. 83 (Mo. 1927); mayor and 
board of aldermen of a city, State ex rel. City of Clarence v. 

Drain, 73 S.W.2d 804 (Mo. banc 193 1 *). 

In state ex inf. McKittrick v. Langston, 84 S.W.2d 131 (Mo. 
banc 1935), the court held that the local registrar of vital sta¬ 
tistics was entitled to continue in office after his successor's 
appointment until successor qualified by taking the oath required 
by the Constitution. In discussing this question, the court stated, 
l.c. 132: 
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. .As John W. Williams was appointed to 
an office 'under the authority of this state,' 
it became a constitutional prerequisite to 
his entering upon the duties of his office 
that he comply with the requirements of sec¬ 
tion 6 of article 14 of the Constitution of 
Missouri which ordains that 'all officers, 
both civil and military, under the authority 
of this state, shall, before entering on the 
duties of their respective offices, take and 
subscribe an oath, or affirmation, to support 
the Constitution of the United States and of 
this State, and to demean themselves faith¬ 
fully in office.' Since there i3 no showing 
that John W. Williams ever qualified as local 
registrar of vital statistics for the 3l8th 
registration district of Missouri, it is clear 
upon authority that the respondent as incum¬ 
bent of the office was entitled to continue 
in office pending the qualification of his suc¬ 
cessor. Constitution of Missouri, art. 14, 

§ 5; State ex rel. Robinson v. Thompson, 38 
Mo. 192; State ex rel. v. Smith, 87 Mo. 158; 
State ex rel. v. Gray, 91 Mo. App. 438; State 
ex rel. v. Jenkins, 43 Mo. 261." 


The legal right to the office carries with it the right to 
the salary, Davenport v. Teeters, 315 S.W.2d 641 (Spr.Ct.App. 

1958). The right to the compensation begins when the officer qua¬ 
lifies, McQuillin - Municipal Corporation, 3rd Edition, Section 
12.175 and State ex rel. Robinson v. Auditor, 38 Mo. 193 (1866). 

Under the above authority, it is our opinion that the tenure 
of the county assessor appointed by the Governor to fill a vacancy 
does not begin until he takes the oath of office and qualifies by 
giving bond as provided in the Constitution and statute. It is our 
opinion he is not entitled to compensation until he qualifies for 
the office. 


CONCLUSION 

It is the opinion of this office that a county assessor ap¬ 
pointed by the Governor to fill a vacancy in the office is required 
to take an oath of office as provided in Section 11, Article VII, 
Constitution of Missouri, and qualifies for the office as provided 
under Chapter 53, RSMo, and that he is not entitled to the emolu¬ 
ments of the office until he qualifies. 
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The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Moody Mansur. 



JOHN C. DANFORTH 
Attorney General 



STATE EMPLOYEOS' RETIREMENT 
SUPERINTENDENT OF INSURANCE: 
RETIREMENT: 

PENSIONS: 

GOVERNOR: 

served by the Superintendent 
be made by the Governor. 


SYSTEM: During the interval until 

January 1, 1975, the two 
elected members' terms on 
the board of trustees of 
the Missouri State Employees 
Retirement System shall be 
of Insurance and one appointment to 


» 


OPINION NO. 127 


October 23, 1973 


Mr. Charles Valier 
Member, Board of Trustees of the 
Missouri State Employees' Retirement System 
Executive Office, State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Valier: 

This is to acknowledge receipt of your request for a formal 
opinion in regard to the following: 

"1. Whether or not the Board of Trustees of 
the Missouri State Employees Retirement 
System had the authority under the pro¬ 
visions of Section 104.450 of Senate 
Bill 548 which became effective on Au¬ 
gust 13, 1972, to appoint Mr. Proctor 
N. Carter and Mr. Herman Julien on Decem¬ 
ber 1, 1972, to serve on the Board of 
Trustees, as 'the two elected members un- 
ti1 January 1 , 1975. 

"2. If the Board of Trustees did not have 
the authority to make these appoint¬ 
ments, I would appreciate your opinion 
as to who has the authority to make 
these appointments." 

It is our understanding that the individuals referred to were 
appointed members of the board of trustees under the former provi¬ 
sions of Section 104.450, RSMo 1969. 

Under this statutory provision, Mr. Carter was appointed by 
the former governor on October 17, 1969, for a term ending August 29, 
1975, and Mr. Julien was appointed by the former governor on July 13, 
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1971, 
Hill 
1 972. 


for a term ending August 29, 1977. Subsequently, Senate 
No. 548, 76th General Assembly became effective on August 


13, 


Thereafter, we are advised that on November 14, 1972, the 
former governor informed the Secretary of State that he had ap¬ 
pointed Mr. Julien and Mr. Carter as members of the board of 
trustees, for terms ending January 1, 1975, and until their suc¬ 
cessors were duly appointed and qualified, as provided in Senate 
Bill No. 548, 76th General Assembly. 

The minutes of the board of trustees reveal that a motion was 
made on December 1, 1972, pursuant to the provisions of Section 104. 
450 of Senate Bill No. 548, 76th General Assembly, that Proctor N. 
Carter and Herman Julien be designated and appointed by the board 
as the two "elected members" to serve on the board of trustees on 
the effective date of the act until January 1, 1975. This motion 
was recorded and carried. Subsequently, on December 31, 1972, Mr. 
Carter and Mr. Julien retired from state employment and on January 3, 
1973, the appointments of Mr. Carter and Mr. Julien were sent by the 
former governor to the Senate for confirmation and returned by the 
Senate on January 9, 1973. 

Lastly, it is our understanding that Mr. Carter and Mr. Julien 
claim they are presently attending meetings of the board of trustees 
and serving in the alleged capacity of the "employee positions" on 
the board of trustees based on their alleged appointment by the 
board of trustees. 

It is our belief that this opinion request may be answered by 
considering the second question in regard to who has the authority 
to make the appointments. In this connection, it is our view that 
the answer to this question depends on the meaning of the language: 

"The two elected members' terms shall be 
served by members on the board at the ef¬ 
fective date of this act." 

The basic rule of statutory construction is to seek legisla¬ 
tive intention, which should be ascertained from the words used, 
if that is possible, and, in so doing, the words should be given 
their plain and ordinary meaning, so as to promote the object and 
manifest purpose of the statute. State ex rel. State Highway Com ¬ 
mission v. Wiggins , 454 S.W.2d 899 (Mo. banc 1970). Under such 
circumstances, a court must, if possible, give effect to the whole 
and every part of the statute, including every word, clause and 
sentence and to avoid unjust, absurd or unreasonable results. 

Stewart v. Johnson , 398 S.W.2d 850 (Mo. 1966) and State ex rel . 

Stern Brothers 5 Co. v. Stilley, 337 S.W.2d 934 (Mo"! I960) . 
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With the foregoing principles in mind, it should be noted that 
prior to August 13, 1972, the effective date of Senate Bill No. 548, 
76th General Assembly, the board of trustees consisted of seven mem¬ 
bers, four of them ex officio , the State Treasurer, the State Comp¬ 
troller, the Director of the Personnel Division, and the Superinten¬ 
dent of Insurance, and three members appointed by the Governor. As 
of August 13, 1972, Senate Bill No. 548 provided for three ex officio 
members, the State Treasurer, the State Comptroller, the Director of 
the Personnel Division, a member of the Senate appointed by the Pres¬ 
ident Pro-Tern of the Senate, a member of the House of Representatives 
appointed by the Speaker of the House, two members of the system ap¬ 
pointed by the Governor for four-year terms during the Governor's 
term of office, and two members elected by members of the system for 
four years to commence January 1, 1975. 

As a result, it is our view that the phrase "members on the 
board at the effective date of this act" refers not to individual s 
but to offices . In this regard, the two offices provided for on 
the old board, but omitted on the new board, are the Superintendent 
of Insurance and one appointed by the Governor. Therefore, it is 
our opinion that during the interval until January 1, 1975, the two 
elected members' terms should be served by persons now or in the fu¬ 
ture holding offices whose occupants were members of the retirement 
board on the effective date of Senate Bill No. 548, that is, the 
Superintendent of Insurance and one person appointed by the Governor. 
This position is further supported by the language which was found 
in the old statute and which was repeated in Senate Bill No. 548: 

"... Any vacancies occurring in the office 
of trustees shall be filled in the same man- 
mcr as the off ice was filled previously." 

(Emphasis added) 

Thus, it is logical to conclude that the legislature intended 
that during the interval until January 1, 1975, any vacancy in the 
employee offices on the board would be filled in the same manner 
as the office was filled previously which would necessarily in¬ 
clude the hold-over offices of the Superintendent of Insurance and 
one appointment by the Governor. This interpretation is also con¬ 
sistent with a common custom in this country to make certain state 
officers ex officio members of state boards created for various 
purposes Fy statutory enactment. 63 Am.Jur.2d, Public Officers , 
Section 24, page 641. Lastly, it should be noted that any other 
interpretation is an unreasonable or absurd result. For example, 
if it be argued that the legislature intended that the two employee 
positions on the board are vacant until January 1, 1975, such inter¬ 
pretation is unreasonable for the reason that courts indulge in a 
strong presumption against a legislative intent to create a condi¬ 
tion that might result in a vacancy in a public office. State ex 
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inf. Lamkin ex rcl. Harrison y. Tennyson , 151 S. IV . 2d 1090 (Mo . 

Ikjiic 1941) . On the other hainl, if it be argued that the legislature 
intended that the two employee offices on the hoard would lie filled 
by former individuals on the board, such interpretation raises se¬ 
rious constitutional questions concerning the power of appointment, 
and we will not presume that the legislature intended such a result. 
Sec City of Kirkwood v. Allen , 399 S.W.2d 30 (Mo. banc 1966) and 
■State ex inf. Hadley v. Washburn , 67 S.W. 592, 596 (Mo. banc 1902). 

In view of the answer to the second question, it is obvious 
that the answer to the first question is "no" because the statute 
itself provides for the persons who are to serve £x officio and by 
appointment until 1975. 


CONCLUSION 

it is the opinion of this office that during the interval un¬ 
til January 1, 1975, the two elected members' terms on the board 
of trustees of the Missouri State Lmployees' Retirement System 
shall be served by the Superintendent of Insurance and one appoint¬ 
ment to be made by the Covernor. 

Yours very truly, 

JOHN C. DANFORTH 

Attorney General 
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OPINION LETTER NO. 130 

Answer by letter-Klaffenbach 


Honorable Wayne Goode 
Representative, District 68 
7335 Huntington Drive 
Normandy, Missouri 63121 

Dear Representative Goode: 

This letter Is in response to your question asking whether 
the salary records of the employees of the University of Missouri 
are open to public inspection. 

Section 172.180, RSMo, provides: 

"Any citizen of the 3tate shall, at all times, 
have access to and be permitted to take copies 
of any or all the records, books and papers of 
the board." 

It is our understanding that the curators of the University 
of Missouri comply with the provisions of Section 172.180 and that 
all records, books, and papers of the board of curators of the Uni¬ 
versity of Missouri are held in the office of the secretary of the 
board in University Hall, Columbia, Missouri, and are available 
for inspection and copying during normal business hours. 

Voure very truly. 



JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 132 


Honorable James I. Spainhower 
State Treasurer 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Spainhower: 


This is in response to your request for an opinion as to whether 
or'not the state can accept for security from banks holding state 

Honnci fo 1 /-%*-» v*» « ^ ^ 
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Section 30.270, sub. 1, RSMo 1969, requires banks in Missouri 
holding state funds to pledge securities equal to at least 110# of 
the total amount of state funds on deposit. Among the types of se¬ 
curities which can be selected are ”... bonds or other obligations 
guaranteed as to payment of principal and interest by the government 
of the United States or any agency or instrumentality thereof," Sec¬ 
tion 30.270, sub. 1(12), RSMo 1969. 


This opinion deals with the legality of accepting student loans 
as security for the deposit of state funds. It will not deal with 
the wisdom of accepting these loans as security, which is a matter 
left by statute to the Governor, the State Auditor, and the State 
Treasurer. 


The United States set up a guaranteed student loan program by 
the Higher Education Act of 1965 (P.L. 89-329).- In response to this 
Act, Missouri enacted legislation to implement the student loan pro¬ 
gram in Missouri. Sectibns 173.095-173.190, RSMo 1969. Under the 
provisions of the state act, loans could be made to eligible stu¬ 
dents by banking institutions in this state with the guarantee by 
the Missouri Commission on Higher Education that the banking insti¬ 
tution would be paid the amount of the loss on any guaranteed loan 
in the event of student default. Section 173.110, RSMo 1969 . Under 
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the provisions of P.L. 89-329, the federal government then agreed 
to reimburse the Missouri Commission on Higher Education for 80$ 
of the principal paid on defaulted loans. 

However, it is our information that the Missouri Commission 
on Higher Education is no longer guaranteeing repayment of student 
loans. As of March 1, 1973, student loans are now being guaranteed 
by the United States Commissioner of Education under the provision 
of P.L. 92-318, the educational amendment of 1972 to the Higher Edu¬ 
cation Act of 1965. Section 132B of this Act indicates that the 
liability of the United States Commissioner of Education on any 
default of a loan insured under this Act will be 100$ of the unpaid 
balance of the principal amount of the loan plus interest. 

It seems clear that the former student loans do not meet the 
requirements of Section 30.270, sub. 1(12). Assuming that they are 
bonds or other obligations, they are not guaranteed as to payment 
of principal and interest by the government of the United States, 
but guaranteed by the Missouri Commission on Higher Education with 
the provision for reimbursement by the federal government for an 
amount equal to 80 $ of the loss of principal. However, as of 
March 1, 1973, student loans under the Higher Education Act of 1965 
as ,amended are guaranteed by an agency of the United States Govern¬ 
ment. Such a loan guaranteed as to the navment of prinninni and 
Interest by the United States Commissioner of Education in the event 
of default would be proper security for the deposit of state funds. 
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Attorney General 







TORT DEFENSE FUND: Interns and resident physicians 

DEPARTMENT OF CORRECTIONS: of the University of Missouri 

PHYSICIANS: Medical Center who provide medi¬ 

cal services on an irregular basis 
without further compensation under the supervision and direction 
of the Medical Director of the Missouri Department of Corrections 
are "employees" or "agents" of the Missouri Department of Correc¬ 
tions as those terms are used in Section 105-710 (Senate Bill No. 
428, 76th General Assembly), and those interns and resident phy¬ 
sicians are Included for coverage under the Missouri Tort Defense 
Fund. 


OPINION NO. 133 


May 3, 1973 


Mr. George M. Camp, Director 
Missouri Department of Corrections 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Camp: 

This opinion has been prepared in response to a recent 
request by your predecessor, William G. Miller. The question 
presented is as follows: 

"Does the Tort Defense Fund, Section 105- 
710, include physicians, who perform volun¬ 
tary medical services, under the supervision 
of the Medical Director of the Department 
of Corrections, at the State Penitentiary?" 

In explaining this question the opinion request further 
states: 
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"The State Penitentiary has an excellent 
medical facility. However, medical services 
to inmates are severely hampered by a lack 
of medical personnel. There is a group of 
Interns and resident physicians at the Med¬ 
ical Center, University of Missouri, who 
are interested in performing services at the 
penitentiary hospital. These services would 
be without compensation on an irregular ba¬ 
sis. However, all services would be under 
the direction of the Medical Director of the 
Department of Corrections. The physicians 
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desire to be advised whether their services 
would include them under the Tort Defense 
Fund." 

Section 105.710 (Senate Bill No. 428, 76th General Assembly), 
provides : 


"As part of the compensation to be paid to 
the director of the department of correc¬ 
tions, the director of the department of 
public health and welfare, the director of 
the division of health, the director of the 
division of welfare, the curators and regents 
of public institutions of higher education 
which award baccalaureate degrees, the di¬ 
rector of the division of mental diseases 
and other officers, employees and agents of 
the department of corrections, the division 
of health, the division of welfare, and the 
division of mental diseases the comptroller 
Is authorized to pay from the Tort Defense 
Fund, which is hereby created, all final 
judgments awarded In courts of competent jur¬ 
isdiction to any claimant against the afore¬ 
said officers, employees, and agents, for 
acts arising out of and performed in connec¬ 
tion with their official duties in behalf of 
the state. Payment shall be limited to a max¬ 
imum of one hundred thousand dollars for all 
claims, arising out of the same act except 
that no payment shall be made for any claim 
which arises because of or in connection 
with the operation of a motor vehicle either 
privately or publicly owned." 

Under this statute, interns and resident physicians of the Uni¬ 
versity of Missouri Medical Center who perform voluntary medical 
services under the supervision of the Medical Director of the 
Department of Corrections at the Missouri State Pentientiary 
would be eligible to receive the benefits granted in Section 105• 
710, RSMo, if they can be considered "employees" or "agents" of 
the Department of Corrections. 

In Opinion No. 136, Issued by this office on April 4, 1973, 
to Mr. Bert Shulimson, Director, Missouri Division of Welfare, 
this office concluded that "volunteers working with the Missouri 
Division of Welfare at regular hours, on specific assignments, 
under full time supervision of regular employees of the Division 
of Welfare would be . . . included for coverage under the Missouri 
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Tort Defense fund." That conclusion was reached because those 
volunteers were found to be included within the class of "em¬ 
ployees" of the Division of Welfare as that language is used in 
Section 105.710, RSMo. That opinion relied on the cases of 
Bollman v. Kark Rendering Plant , *418 S.W.2d 39 (Mo. 1967); Dean 
v. Young and Sears, Roebuck & Company , 396 S.W.2d 5*49 (Mo. 1965); 
Madsen v. Lawrence , 366 S.W.2d ^13 TMo. 1963)> State ex rel. 
Maryland Casualty Co. v. Hughes , 16*4 S.W.2d 27*4 (Mo. 19*42); and 
Trianon Hotel Co. v. Keltel T 169 S.W.2d 891 (Mo. 19*43) > to estab¬ 
lish that the status of master and servant or employer and em¬ 
ployee is defined by the presence of varied criteria, the most 
important of which is the right of the master or employer to 
control and direct the physical activities and conduct of the 
servant or employee in the performance of the services being 
rendered. Because the activities of the volunteers were super¬ 
vised by regular employees of the Division of Welfare during the 
performance of the volunteers' services, the volunteers were con¬ 
sidered "employees" of the Missouri Division of Welfare within 
the meaning of Section 105.710, RSMo. 

This factor of control or right to control the conduct of 
interns and resident physicians is apparently present in the pro¬ 
posed relationship described in the opinion request. While the 
Interns and the resident physicians will provide services without 
compensation on an irregular basis, the opinion request indicates 
that the services rendered would be under the direction and super¬ 
vision of the Medical Director of the Department of Corrections. 

In Bollman v. Kark Rendering Plant , supra , the relationship in 
question was one existing between a father and son where the son 
assisted his father in the father's business on an irregular ba¬ 
sis and without compensation. There the Missouri Supreme Court 
found that the relationship was one of employer and employee 
because the father had the right to control and did control his 
son's physical activities and conduct in the performance of his 
services. The court found this determinative of the employer- 
employee relationship even though the son worked for the father 
occasionally and actually received no wages for his work. Like¬ 
wise, in the situation indicated in this opinion request, the 
fact that the services rendered by interns and resident physi¬ 
cians will be under the supervision and direction of the Medical 
Director of the Department of Corrections is sufficient to estab¬ 
lish the employer-employee relationship even though the interns 
and resident physicians perform services on an irregular basis 
without other compensation. 

The nature of medical services rendered by physicians and 
surgeons, however, would seem inherently to require an exercise 
of discretion and judgment on the part of the physician or surgeon 
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rendering this service. Thus the question arises of whether 
Interns and physicians rendering medical services under the di¬ 
rection and supervision of another physician are subject to suf¬ 
ficient control to acquire the status of servant or employee 
under the control or right to control test. This aspect of ser¬ 
vices rendered by the medical profession has been held not to 
preclude a physician or surgeon from occupying the status of an 
employee or agent. In Noren v. American School of Osteopathy , 

223 Mo.App. 278, 2 S.W.2d 215 (St.L.Ct.App. 1928), a student of 
osteopathy was held to be the agent or servant of the school 
and the school's instructing osteopath. There the court stated 
". . . where, as in the case here . . . the one physician retains 
control of the other . . . there is sufficient reason for holding 
that the relation of principal and agent does exist. ..." (2 

S.W.2d at 221). Likewise, physicians have been held to occupy 
the status of employee or agent in similar cases. Phillips v. 

St. Louis & S.F.R. Co. , 211 Mo. 419, 111 S.W. 109 (1908); Smith 
v. Malllnckrodt Chemical Works , 212 Mo.App. 158, 251 S.W. 155 
(St.L.Ct.App. 1923) • Thus a physician or surgeon rendering medi¬ 
cal services who is subject to the control and supervision of a 
superior, is not prevented from being the agent or employee of 
the superior by the nature of the services he renders. 

Section 216.090, RSMo 1969 requires: "The director shall 
provide adequate medical treatment and adequate hospital facil¬ 
ities for all inmates in the institutions under his control." 

This duty to provide adequate medical treatment is satisfied by 
the services rendered by the Medical Director of the Department 
of Corrections. The opinion request states that this duty will 
be further performed by services rendered by interns and resident 
physicians of the University of Missouri Medical Center working 
under the supervision and direction of the Medical Director of 
the Missouri Department of Corrections. It is the opinion of 
this office that in this situation the interns and resident 
physicians of the University of Missouri Medical Center working 
under the direction and supervision of the Medical Director of 
the Department of Corrections to provide medical services to 
inmates are "employees" or "agents" within the meaning of Sec¬ 
tion 105.710, RSMo 1969 , as amended 1972. Therefore, these 
interns and resident physicians enjoy the benefits given "em¬ 
ployees" or "agents" of the Missouri Department of Corrections 
by that statute. 


CONCLUSION 

Therefore, it is the opinion of this office that interns 
and resident physicians of the University of Missouri Medical 
Center who provide medical services on an irregular basis with¬ 
out further compensation under the supervision and direction of 
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the Medical Director of the Missouri Department of Corrections 
are "employees" or "agents" of the Missouri Department of Cor¬ 
rections as those terms are used in Section 105*710 (Senate Bill 
No. 428, 76th General Assembly), and that those interns and resi¬ 
dent physicians are included for coverage under the Missouri Tort 
Defense Fund. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Stephen D. Hoyne. 



JOHN C. DANFORTH 
Attorney General 
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LICENSES: The Division of Mental Health has 

MENTAL HEALTH: no authority to return license fees 

which accompany applications for 

the licensing of homes for the mentally retarded under H.C.S.H.B. 
No. 204, 76th General Assembly, Second Regular Session, even 
though a license is denied. However, in those cases where it is 
patently clear that the applicant is not required to have a li¬ 
cense under such laws and no inspection is necessary, the appli¬ 
cant's fee should not be deposited in general revenue but should 
be returned to him. 


OPINION NO. 134 


May 7, 1973 


Harold P. Robb, M.D. 

Director, Division of 
Mental Health 
722 Jefferson Street 
Jefferson City, Missouri 65101 

Dear Dr. Robb: 

This opinion is in response to your question asking whether 
the license application fees required under H.C.S.H.B. No. 204 
of the 76 th General Assembly, Second Regular Session, respect¬ 
ing licensing of homes for the mentally retarded, must be refunded 
to the applicant if the license is refused. 

Section 2 of the Bill provides: 

"The division shall establish a procedure 
for the licensing of all homes or institu¬ 
tions which accept mentally retarded per¬ 
sons for care, treatment or custody, except 
those state Institutions operated by It. 

Applications for a license shall be made 
to the division upon forms provided by it 
and each application shall contain such 
Information as the division requires, which 
may include affirmative evidence of ability 
to comply with the reasonable rules, regu¬ 
lations and standards adopted by the board. 

Each application for a license, except ap¬ 
plications from a governmental unit, shall 
be accompanied by an annual license fee of 
seventy-five dollars for establishments 
which accept less than ten patients, and 
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one hundred fifty dollars from establish¬ 
ments which accept ten or more. All li¬ 
cense fees shall be paid to the collector 
of revenue for deposit in the general rev¬ 
enue fund of the state treasury." 

The above provisions appear to have been adopted from the 
language of Section 197-050, RSMo, relative to the licensing of 
hospitals. By contrast the provisions of subsection 3 of Sec¬ 
tion 198.031, RSMo, relative to the licensing of nursing homes 
by the Division of Health requires the payment of the license 
fee "upon approval" of the application. 

There are two different types of fees. One type is a li¬ 
cense tax for the privilege of being in a business where there 
is no regulatory function of the state or political subdivision 
over the exercising of that business. The other type of fee is 
that for engaging in a business which is subject to police power 
regulations. Thus, the key is whether or not the fee is used as 
money to cover the expense of administering the police power reg¬ 
ulation or whether it was just a revenue producing fee. See 53 
C.J.S. , Licenses , Section 47, and 51 Am. Jur.2d , License and 
Permits , Section 40. 

The statutes in question are of the police power regulatory 
type and the fee is for covering the expenses of the program. 

In Honorbllt Products v. City of Philadelphia , 112 A.2d 108, 110 
(1955), the Supreme Court of Pennsylvania said that a license 
fee is applicable only to a type of business or occupation which 
is subject to supervision and regulation by a licensing authority 
under its police power, where such supervision and regulation are 
in fact conducted by the licensing authority, and the payment of 
the fee is a condition upon which the licensee is permitted to 
transact his business or pursue his occupation, and the purpose 
in exacting the charge is to reimburse the licensing authority 
for the expense of supervision and regulation. 

Although the fee in question is denominated a "license fee" 
and not an inspection fee, it is obvious from the fiscal note 
to the Bill that the expenditure for personal services required 
under the Bill greatly exceeds the anticipated income from the 
licensing fees. It also seems fairly clear in this respect that 
the initial expenditure of the Division in determining whether 
or not a license shall issue is perhaps the largest single cost 
of annual licensing. From this we surmise that the "license 
fee" is a regulatory fee not conditioned upon whether or not a 
license ultimately issues. 

Further, in this respect, we note that the license fee "shall 
be paid to the collector of revenue for deposit in the general 
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revenue fund of the state treasury." The officer receiving the 
fee has no authority to put the fee in a separate account or to 
hold the fee. His duty is to transmit the fee promptly to the 
state collector. 

On the other hand, we wish to point out that some applica¬ 
tions accompanied by license fees may patently indicate that an 
applicant is not subject to the licensing provisions and a li¬ 
cense cannot issue. In such a case where a summary determina¬ 
tion can be made that an applicant is not required to have a 
license under such laws and no Inspection or processing is nec¬ 
essary, the applicant's fee should not be deposited in general 
revenue but should be returned to him. 

CONCLUSION 

It is the opinion of this office that the Division of Mental 
Health has no authority to return license fees which accompany 
applications for the licensing of homes for the mentally retarded 
under H.C.S.H.B. No. 204, 76 th General Assembly, Second Regular 
Session, even though a license is denied. However, in those cases 
where it is patently clear that the applicant is not required to 
have a license under such laws and no inspection is necessary, 
the applicant's fee should not be deposited in general revenue 
but should be returned to him. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 


Very truly yours. 



JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 135 


Mr. Charles Valier 
Office of the Governor 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mr. Valier: 

This is in response to your request for an opinion of 
this office concerning Reorganization Plans 1 and 2 of 1973. 

You have explained that the purpose of both plans is to 
transfer all duties of the directors of the Departments of 
Business and Administration and Public Health and Welfare 
to other officers, since those two officers are mainly figure¬ 
heads with few real duties, and thus such duties could be 
easily performed by other officers with substantial reduction 
of personnel and savings of appropriations. 

Plan No. 1 provides that all duties provided in Sec¬ 
tions 35.010 through 35.050, RSMo, for the director of the 
Department of Business and Administration are transferred 
and assigned to the Commissioner of Administration. 

Plan No. 2 provides that certain duties provided in Chap¬ 
ter 191, RSMo, for the director of the Department of Public 
Health and Welfare are transferred to the various division 
heads of the department. 

Both plans have been submitted to the legislature pur¬ 
suant to Sections 26.500 and to 26.540, RSMo. 

The first question you ask is whether these plans are 
within the authority of the reorganization law. Section 26.540, 
RSMo, provides: 

"Reorganization plans shall relate only 
to abolishing or combining agencies in 
the executive branch of the state 
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March 13, 1973 
Opinion Letter No. 135 


government or to changing the organiza¬ 
tion thereof or the assignment of func¬ 
tions thereto. Each plan shall contain 
such provisions as are necessary to 
assure the uninterrupted conduct of the 
governmental services and functions affected 
by the proposed reorganization plan." 

In Opinion No. 167, March 1, 1971, Patterson, we ex¬ 
plained these provisions of law in relation to various re¬ 
organization plans and held that the law does not constitute 
an unconstitutional delegation of legislative power to the 
executive branch. 

Therefore, we need only examine whether the plans meet 
the purposes of Section 26.540. 

It is our opinion that the purpose of the plans is to 
transfer the "assignment of functions" from one officer to 
another, and therefore they are within the authority of the 
reorganization law. Furthermore, it appears obvious that each 
of the transfers are logical, in that the Commissioner of 
Administration is now directed by law to perform similar duties. 
Section 26.300, RSMo, and the various division heads of the 
divisions within the Department of Public Health and Welfare 
now also perform similar duties as the director of the depart¬ 
ment . 


Your second questions is whether the plans accomplish the 
stated purpose. We have examined the plans and the statutory 
duties and it is our opinion that the plans do accomplish the 
stated purpose of the assignment of functions from one officer 
to another except for a possible problem of interpretation in 
paragraph 8 of Plan No. 2. 

Your third question is whether paragraph 8 is valid in 
view of what you advise was a typographical error. Paragraph 
8 now reads: 

"8. All appeals provided for in Section 
208.080, RSMo, 1969, shall be taken by 
the director of the Division of Welfare." 

(emphasis supplied). 

You advise that the word "by" should be "to" so that 
appeals are taken to the Division of Welfare. 

The error is obvious because Section 208.080 provides 
now for appeals "to" the director of the Department of Public 
Health and Welfare. The stated purpose of the plan is simply 
to reassign functions, so that what was intended was to 
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substitute the director of the Division of Welfare for the 
director of the Department. This would be within the authority 
of Section 26.540, where if the word "by" was intended, this 
would change the substantive meaning of Section 208.080. It would 
therefore, constitute more than a reassignment of functions and 
would not be authorized by Section 26.540. 

In the rules of statutory construction the meaning of a 
statute may be plain though it contains mistakes in writing, 
grammar, spelling, punctuation, misnomers, misdescriptions, 
surplusage or omits words. State ex rel. Klein v. Hughes , 251 
Mo. 651, 173 S.W.2d 1877. Furthermore, words omitted may be 
read into a statute to make the statute harmonize with reason 
and properly express the legislature's intent. State ex rel . 
and to use of Tadlock v. Mooneyham, 212 Mo.App. 573, 253 S.W. 

1098. 


Where the language leads to a manifest contradiction of 
the apparent purpose of the enactment, a construction may be 
adopted which will modify the meaning of the words. Glaser 
v. Rothschild , 221 Mo. 180, 120 S.W. 1. In State ex rel. , 
Stinger v. Krueger , 280 Mo. 293, 217 S.W. 310, the Court read 
"and" into the statute in question in place of "or" to carry 
out the plain purpose of the statute and when to adopt the 
literal meaning would defeat the purpose or lead to an absurd 
result. 

Accordingly, it is our opinion that paragraph 8 of Plan 2 
should be read as "to" instead of "by". 



JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 137 
Answer by Letter - Klaffenbach 


Mr. Harold L. Fridkin 
Jackson County Counselor 
*415 East 12th Street 
Kansas City, Missouri 6^106 


Dear Mr. Fridkin: 

This letter i3 in answer to your request for an opinion 
in which you ask: 

"Is a building being constructed for edu¬ 
cational or religious purposes exempt from 
taxation under Section 137-100(5) RSMo." 

You have not furnished us with precise information respect¬ 
ing the facts giving rise to your request and we assume that you 
are not referring to buildings owned by the state or a political 
subdivision. 

We believe that your question is answered by our Opinion 
No. 307> dated June 25, 1970, to Crow, copy enclosed, in which 
we held that a building in the course of construction intended 
to be used for charitable purposes but not so used at the time 
fixed for assessment of taxes is not exempt from taxation. 

The question posed in that opinion also concerned religious 
purposes and therefore your question In that respect is directly 
answered by that opinion. While we did not consider educational 
purposes in that opinion, we are of the view that the reasoning 
Is applicable and that such buildings in the course of construc¬ 
tion and not used at the time for such purposes are subject 
to taxation. 

Very truly yours, 


JOHN C. DANFORTH 
Attorney General 

Enclosure 
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OPINION LETTER NO. 139 


Herbert R. Domke, M.D., Director 
Missouri Division of Health 
Broadway State Office Building 
Jefferson City, Missouri 65101 

Dear Dr. Domke: 

You have requested my legal opinion on the following question 
relating to the Missouri Controlled Substance Act, Chapter 195, 

RSMo (L. Mo. 19 71: hdusp Ri 11 Hn. nQ 7fifh p.ononoi Assomb!Y ^ * 

"Does the Division of Health have the authority 
to institute proceedings to revoke or suspend 
a controlled substance registration issued pur¬ 
suant to Section 195.030 (2) R.S.Mo. for rea¬ 
sons other than those set forth in Section 
195.040 (7) R.S.Mo? 

"Specifically, may the Division institute such 
proceedings based upon any of the factors listed 
in Section 195.040 (3) R.S.Mo?" 

Section 195.030, RSMo, requires all manufacturers, suppliers, 
distributors, dispensers and prescribers of controlled substances 
to first obtain annually a registration from the Division of Health, 

Section 195.040.3? RSMo Supp. 1971? states the criteria to be 
employed by the Division in granting registrations and reads as 
follows: 

"3. The division of health shall register 
an applicant to manufacture, distribute or dis¬ 
pense controlled substances unless it deter¬ 
mines that the issuance of that registration 
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would be inconsistent with the public interest. 
In determining the public interest, the follow¬ 
ing factors shall be considered: 

(1) maintenance of effective controls against 
diversion of controlled substances into other 
than legitimate medical, scientific, or indus¬ 
trial channels; 

(2) compliance with applicable state and 
local lav;; 

(3) any convictions of an applicant under 
any federal or state laws relating to any con¬ 
trolled substance; 

(4) past experience in the manufacture or 
distribution of controlled substances and the 
existence in the applicant’s establishment of 
effective controls against diversion; 

(5) furnishing by the applicant of false or 
fraudulent material information in any appli- 

nn f i 1 pri unriAr* spf'f'.i'AnR IQR.nif to 1 95 3 ' > ^' 

(6) suspension or revocation of the appli¬ 
cant’s federal registration to manufacture, 
distribute or dispense narcotics or controlled 
dangerous drugs as authorized by federal law; 
and 


(7) any other factors relevant to and con¬ 
sistent with the public health and safety." 

Section 195-040.7* RSMo Supp. 1971, states the grounds for 
which the Division may suspend or revoke a registration and reads 
as follows: 


’’7. A registration to manufacture, distri¬ 
bute, or dispense a controlled substance may 
be suspended or revoked by the division of 
health upon a finding that the registrant: 

(1) has furnished false or fraudulent ma¬ 
terial information in any application filed 
under sections 195*010 to 195*320; 

(2) has been convicted of a felony under 
any state or federal law relating to any con¬ 
trolled substance; or 
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(3) has had his federal registration to 
manufacture, distribute or dispense suspended 
or revoked." 

Subsection 11 of Section 195.040 confers the right to a hear¬ 
ing upon any applicant or registrant whose registration the Divi¬ 
sion proposes to deny, suspend, revoke or refuse to renew.. Sub¬ 
sections 12 and 13 grant the right of appeal to any person who has 
been refused registration or has had a registration revoked or sus. 
pended by the Division of Health. 


We note that all statutory provisions above referred to, ex¬ 
cept subsections 12 and 13 of Section 195.04o, were adopted with¬ 
out significant change irom the Uniform Controlled Substance Act 
as prepared and approved by the National Conference of Commissioners 
on Uniform State Laws in August, 1970. Subsections 12 and 13 , re¬ 
lating to the right of appeal, do not appear in that form in the 
Uniform Acs, but were carried over verbatim from Section 195.040 
of the Missouri Narcotic Drug Act, Chapter 195, RSMo 1969 . The 
Narcotic Drug Act was repealed by the Controlled Substance Act. 


In our view, the Controlled Substance Act distinguishes be¬ 
tween the application for registration and revocation"or suspen¬ 
sion of the annual registration. We believe that subsection'3 of 
Section 195.040 states the grounds for consideration of an appli- 
cation for registration, and that subsection 7 of that section 
states the fcruunua j. or revoKing or suspending a registration. It 
appears to us that the legislature intended to allow the Division 
of Healthy considerable latitude in determining whether to issue a 
registration, either initially or annually thereafter, but that the 
Division.should revoke or suspend a registration prior to its an¬ 
nual expiration only for certain limited causes. We are, there¬ 
fore, of the opinion that the Division of Health does not have the 
authority to institute proceedings to revoke or suspend a controlled 
substance registration for reasons other than those contained In 
subsection 7 of Section 195.04o, RSMo Supp. 1971, and that it may 
not revoke or suspend a registration upon the grounds set forth in 
subsection 3 of that section. 


, Since it appears to us that the controlled substance law ere— 
the righ-fc of annual registration, and not the right of 
Indefinite registration, we believe the annual renewal of a regis¬ 
tration. can be treated on the same basis as an original application 
for registration. Accordingly, we feel that It would be proper for 
the ^? lvlslon Heal th to consider those factors set forth in sub¬ 
section 3 of Section 195.040 upon application for renewal of a con¬ 
trolled substance registration. 


Yours very truly. 

v ^ss322Ss;**. v - 

JOHN C. DANPORTH 
Attorney General 
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OPINION LETTER NO. 142 


Honorable Earl L. Schlef 
Representative, District 60 
Room 302, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Schlef: 


This letter 
opinion from the 
inquiry regarding 
1969, as follows: 


is in response to your official request for an 
office of the Attorney General in which you make 

1 fl X. J - — O 1 n a « « - »- 

rvoi* iU 


f.bo 


co^st^ 


"Request your opinion as to the constitution¬ 
ality of the 20,000 population figure for an 
incorporated city to be eligible to issue li¬ 
quor by the drink licenses since there is a 
contention that the 20,000 population figure 
is discrimination against those people living 
In towns smaller than 20,000 population." 

Section 311.090, RSMo 1969, provides that: 

"1. Any person who possesses the qualifi¬ 
cations required by this chapter, and who meets 
the requirements of and compiles with the pro¬ 
visions of this chapter, and the ordinances, 
rules and regulations of the incorporated city 
in which such licensee proposes to operate his 
business, may apply for and the supervisor of 
liquor control may Issue a license to sell in¬ 
toxicating liquor, as In this chapter defined, 
by the drink at retail for consumption on the 
premises described in the application; provided, 
that no license shall be issued for the sale 
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of Intoxicating liquor, other than malt liquor 
containing alcohol not in excess of five per¬ 
cent by weight, by the drink at retail for con¬ 
sumption on the premises where sold, in any in¬ 
corporated city having a population of less 
than twenty thousand inhabitants, until the 
sale of such intoxicating liquor, by the drink 
at retail for consumption on the premises where 
sold, shall have been authorized by a vote of 
the majority of the qualified voters of said 
city. Such authority to be determined by an 
election to be held in said cities having a 
population of less than twenty thousand inhab¬ 
itants, under the provisions and methods set 
out in this chapter. The population of said 
cities to be determined by the last census of 
the United States completed before the holding 
of said election; provided further, that for 
the purpose of this lav;, the term ’city' shall 
be construed to mean any municipal corporation 
having a population of five hundred inhabitants 
or .more; provided further, that no license shall 
be issued for the sale of intoxicating liquor, 
other* than malt 11.qv.or containing alcohol not 
in excess of five percent by weight, by the 
drink at retail for consumption on the premises 
where sold, outside the limits of such incor¬ 
porated cities. 

"2. In each instance, a bond in the sum 
of two thousand dollars, with sufficient surety, 
to be approved by the supervisor of liquor con¬ 
trol, must be given for the faithful performance 
of all duties imposed by lav; upon the licensee, 
and for the faithful performance of all the re¬ 
quirements of this law, and any violation of 
such conditions, duties or requirements shall 
be a breach of said bond and shall automatically 
cancel and forfeit the license granted hereunder; 
provided, that no person financially interested 
in the sale of intoxicating liquor at wholesale 
shall be accepted as surety on any such bond." 

We have assumed from the terminology of your question that you 
desire our opinion as to whether the above-quoted statutory section 
deprives individuals living in incorporated cities of less than 
20,000 population of the equal protection of the laws. We believe 
that the Supreme Court of the state of Missouri disposed of all 
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questions regarding the constitutionality of the section in ques¬ 
tion in the case of State v. Kennedy , 343 Mo. 786, 123 S.W.2d 118, 
120-123 (Mo. 1938). The Kennedy case has not been reversed and 
represents the controlling legal authority regarding the consti¬ 
tutionality of what is now Section 311.090, RSMo 1969 . 

The state of Missouri, in common with all other states of the 
United States, has been given broad latitude by the Twenty-first 
Amendment to the Constitution of the United States to enact laws 
relating to the liquor business. In that state liquor statutes 
are protected under the Twenty-first Amendment, such statutes are 
not normally subservient to other federal constitutional provisions. 
We quote from California v. LaRue, 409 U.S. 109, 93 S.Ct. 390, 34 
L.Ed.2d 342, 349-350 (1972): 

"While the States, vested as they are with 
general police power, require no specific grant 
of authority in the Federal Constitution to leg¬ 
islate with respect to matters traditionally 
within the scope of the police power, the broad 
sweep of the Twenty-first Amendment has been 
recognized as conferring something more than 
the normal state authority over public health, 
welfare, and morals. In Hostetter v. Idlewild 
Liquor Corp., 377 US 324, 330 , 12 L Ed 2d 350, 

84 S Ct 1293 (1964), the Court reaffirmed that 
by reason of the Twenty-first Amendment 'a 
State is totally unconfined by traditional Com¬ 
merce Clause limitations when it restricts the 
importation of intoxicants destined for use, 
distribution, or consumption within its borders.’ 

Still earlier, the Court stated in State Board 
v. Young's Market Co., 299 US 59, 64, 8l L Ed 
38, 57 S Ct 77 (1936): 

'A classification recognized by the 
Twenty-first Amendment cannot be deemed 
forbidden by the Fourteenth.'" 

It is our view that Section 311.090, RSMo 1969, is not, there¬ 
fore, unconstitutional insofar as It requires an affirmative vote 
in incorporated cities of less than 20,000 in order that liquor by 
the drink may be sold therein, but makes no such requirement as re¬ 
gards incorporated cities of greater than 20,000 population. 



JOHN C. DANFORTH 
Attorney General 
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ELECTIONS: 
REGISTRATION: 


County local option registration 
under Chapter 114, RSMo, may begin 
at any time after the law becomes 
operative following publication of the adoption of local' option 
registration and must begin by the fifteenth day of September 
following such adoption. Such registration must be concluded as 
soon as possible. Voter registration is required for elections 
covered by Chapter 114 after voter registration is concluded. 


OPINION NO. 143 


May 2, 1973 


Honorable Gary W. Fleming 
Prosecuting Attorney 
Pettis County, Courthouse 
Sedalia, Missouri 65301 

Dear Mr. Fleming: 

This opinion is in response to your question asking: 

"(1.) May the Pettis County Clerk commence 
county wide voter registration immediately 
following approval of the same under Section 
114.010(4) Mo. R. S. 1969 or must registra¬ 
tion be postponed until September 15, the 
following year under Section 114.040(1) Mo. 

R. S. 1969 when the City of Sedalia already 
has voter registration, when there is no 
change in any boundaries in either city or 
county precincts, and when the County Clerk 
already has the necessary registration sup¬ 
plies? 

"(2.) When must county wide registration as 
stated in above question be completed? 

"(3-) In the event that voter registration 
may not commence prior to September 15, the 
year following approval of voter registra¬ 
tion, must those voters who register prior 
to that time re-register? 1 ' 

In our Opinion No. 48, dated January 30, 1968, to Ferry, 
we held that the provisions of Chapter 116, RSMo, respecting 
the registration of voters in cities should be implemented by 
the registration of voters as soon as possible after adoption. 
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In the premises, under the provisions of subsection 4 of 
Section 114.010, RSMo, if the majority of the votes cast are in 
favor of registration the county court is required to give notice 
thereof by publication and "such law shall become operative from 
the time such publication is made." The question arises, of 
course, from the provisions of Section 114.040, RSMo, which state 
in part: 


"1. There shall be a registration of all 
qualified voters in all counties adopting 
this chapter beginning on the fifteenth day 
of September next following the date upon 
which this chapter is adopted, and the reg¬ 
istration of voters shall be governed by 
the provisions of this chapter, except this 
chapter does not apply where: . . ." 

Further, Section 114.070, RSMo, provides: 

"At least five days prior to the initial 
registration under this chapter, the county 
clerk shall publish a notice of registra¬ 
tion, giving the dates, hours and places of 
registration, in a newspaper of general cir¬ 
culation published in the county." 

Section 114.040 standing alone does not appear to be ambig¬ 
uous. However, when read in conjunction with the provisions of 
Section 114.010, which states that the law becomes operative 
from the time of publication after adoption, the provisions of 
Section 114.040, requiring registration beginning on the fif¬ 
teenth day of September next following the date of adoption, 
an obvious ambiguity results. Both laws were passed at the 
same time (L. 1959, H.B. No. 127) and must be read together. 

We find no case holding or statutory authority that throws 
any light on this question. Obviously, the legislative intent 
must govern and we cannot interpret these provisions so as to 
create an absurd and unintended situation. 

In our view, the provisions of Section 114.040 cannot be 
interpreted as prohibiting the registration of voters and the 
conduct of elections pursuant to Chapter 114 prior to the fif¬ 
teenth of September next following the adoption of local option 
registration. If such were the case, the provision of Section 
114.010, which makes the lav; operative upon publication of 
adoption, would be a nullity. It appears, therefore, that the 
mandate that there be a registration of voters beginning on the 
fifteenth day of September following adoption means no more than 
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that registration must begin by that date. Any other conclusion 
would ascribe an intent to the legislature to delay the operative 
date of the act until the fifteenth of September following the 
adoption at the prior general election at which the question is 
submitted under Section 114.010. 

Further, it is our view that the provision for beginning 
registration on the fifteenth of September following adoption of 
Chapter 114 is only directory and not mandatory because no stat¬ 
utory provision is found which nullifies action not in accordance 
with such provision. 

It is therefore our view that county local option registra¬ 
tion under Chapter 114 may begin any time after publication of 
notice of adoption when the law becomes operative and must begin 
the fifteenth of September following adoption. In either case 
initial registration must be preceded by notice under Section 
114.070, and concluded as soon as possible. After such regis¬ 
tration is concluded, voter registration is required for elec¬ 
tions covered by Chapter 114. 

CONCLUSION 

It is the opinion of this office that county local option 
registration under Chapter 114, RSMo, may begin at any time after 
the law becomes operative following publication of the adoption 
of local option registration and must begin by the fifteenth day 
of September following such adoption. Such registration must be 
concluded as soon as possible. Voter registration is required 
for elections covered by Chapter 114 after voter registration 
is concluded. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 


Very truly 




JOHN C. DANFORTH 


Attorney General 
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June 1, 1973 


OPINION LETTER NO. 1H5 

Answer by letter-Klaffenbach 


Honorable Valter .i. Mueller, Jr. 

Representative, District 93 
Room 101D, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Mueller: 

This letter is in response to your opinion request in which 
you ask: 


FILED 


”A question has arisen in a city of the 
4th class as to whether or not the Mayor, the 
aldermanic representative and the City Engi¬ 
neer, or some similar City official have a 
right to vote on matters coming before the 
Planning and Zoning Commission. 

"In the event they do have a right to 
vote, a further question arises as to whether 
or not the right to vote enjoyed by 'the City 
Engineer or some similar City official' is 
destroyed by reason of the fact that he is 
not a resident of the city of the 4th class 
in which he holds office." 

We also understand from the city attorney of the city Involved 
that the person holding the city office of 'director of public works" 
is sitting as a member of the commission although he is not voting 
because he is a nonresident of the city and that the person employed 
as "city engineer" who is also a nonresident is not considered a 
member of the commission although he is attending meetings in an 
advisory capacity. 

Section 89.320, RSMo, provides: 
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"The planning commission of any municipal¬ 
ity shall consist of not more than fifteen nor 
less than seven members. Including the mayor, 
a member of the council selected by the coun¬ 
cil, the city engineer or similar city offi¬ 
cial and not more than twelve nor less than 
four citizens appointed by the mayor and ap¬ 
proved by the council. All citizen members of 
the commission shall serve without compensa¬ 
tion. The term of each of the citizen members 
shall be for four years, except that the terms 
of the citizen members first appointed shall 
be for varying periods so that succeeding terms 
will be staggered. Any vacancy in a membership 
shall be filled for the unexplred term by ap¬ 
pointment as aforesaid. The council may remove 
any citizen member for cause stated in writing 
and after public hearing." 

Our analysis of the sections in question lead us to the con¬ 
clusion that all members of the commission have a right to vote 
on matters coming before the commission. Thus, it is our view 
that the mayor, the member of the city council selected by the 
council, and the city engineer ("or similar city official") have 
the right to vote on all such issues. We assume in reaching this 
conclusion that the planning commission is formed under the provi¬ 
sions of Section 89.320, quoted above, and is not a commission within 
the exception of subsection 2 of Section 89-330, RSMo, respecting 
zoning or planning commissions existing on October 13, 1963. 

It is further our view that under Section 89.320 the city engi¬ 
neer and not the "director of nubile works" is the officer who is 
properly the ex-officio member of the commission. V/e reach this 
conclusion because the section refers to "the city engineer or simi¬ 
lar city official." We take this language to mean that if there is 
a "city engineer" the legislature intended that such officer be a 
member of the commission and that the language "or similar city of¬ 
ficial" is applicable to designate the officer who acts as or per¬ 
forms the duties of a city engineer when there is no office of "city 
engineer" as such. Notably, in this respect Section 89.320 autho¬ 
rizes the council to select a member of the council to serve on the 
commission but does not speak in terms of selection with respect 
to the membership of "the city engineer or similar city official." 

The next auestion is whether the city engineer as a member of 
the commission is unable to vote if he is not a resident of the city. 

Section 79.250, RSMo, provides: 
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"All officers elected or appointed to of¬ 
fices under the city government shall be quali¬ 
fied voters under the laws and constitution of 
this state and the ordinances of the city except 
that appointed police officers, the city attor¬ 
ney, and other employees bavin? onlv ministerial 
duties need not be reizlstered voters of the city. 

Ho person shall be elected or appointed to any 
office who shall at the time be in arrears for 
any unpaid city taxes, or forfeiture or defal¬ 
cation in office. All officers, except appointed 
police officers, the city attorney, and other 
employees having only ministerial duties, 3hall 
be residents of the city." 

While It Is questionable that the duties of city engineer as 
such are other than ministerial (and we do not have a precise de¬ 
scription of the city engineer's duties), it Is clear that a voting 
member of the commission is exercising a part of the sovereign 
function and such a member Is not an employee "having only minis¬ 
terial duties." Therefore, It Is our view that since the city en¬ 
gineer is a member of the commission under the provisions of Sec¬ 
tion 89.320 he must be a resident of the city. 

Yours very truly, 


JOHN C. DANFORTH 
Attorney General 
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April 19, 1973 


OPINION LETTER NO. 1*47 
Answer by letter-Wieler 


Honorable William Dick Pickle 
Prosecuting Attorney 
Platte County 
Post Office Box 3 
Platte City, Missouri 6*1079 

Dear Mr. Pickle: 

This Is in response to your request for an opinion a3 to 
whether or not a county Judge is disqualified from holding his 
office when he is employed by a corporation which has large prop¬ 
erty holdings in the county. 

There are no constitutional or statutory provisions which 
would disqualify a person for the office of county .judge because 
of private employment. The mere fact that a county Judge is em¬ 
ployed by a private entity with large property holdings in a county 
is not grounds for disqualification of his office. 

However, this does not mean that a county Judge Is free to 
participate in decisions which affect his employer. Section *19. 

220, RSMo 1969, provides for transfer of a cause or proceeding 
pending before the county court to the circuit court of the county 
when a majority of the Judges of the county court have a personal 
interest in the cause or proceeding. This statute has been Inter¬ 
preted to mean that no Judge of the county court shall sit In any 
case or proceeding in which he has a personal interest, or when 
he Is related to either party. Wheeler v. Weston Special Benefit 
Assessment Road D i strict of Platte County^ 2 9 *4 S. W.2d 3^5, 356 (K.C. 
Ct.App. 1956)• While county courts are no longer courts of record, 
we believe that the canons of ethics applicable to Judges of courts 
of record provide a guideline for conduct by county court Judges 
who are charged with the conduct of county affairs. Rule 2.0*4 of 
the Supreme Court Rules provides as follows: 
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"A Judge’s official conduct should be 
free from impropriety and the appearance of 
impropriety; he should avoid infractions of 
law; and his personal behavior, not only upon 
the Bench and in the performance of judicial 
duties, but also in his everyday life, should 
be beyond reproach.” 

In our opinion, the relationship between an employer and an employee 
is such that a county Judge should disqualify himself in any hear¬ 
ing or proceeding before the county court in which the outcome would 
directly affect the Judge's private employer. 

Yours very truly. 


JOHN C. DANFORTH 
Attorney General 
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SCHOOLS: A special school district form- 

SCHOOL DISTRICTS: ed under the provisions of House 

TAXATION (SCHOOLS): Bill 1096, 76th General Assembly, 

SPECIAL SCHOOL DISTRICTS: Sections 178.640-178.765, V.A.M.S. 

(1) would immediately upon forma¬ 
tion become responsible for provid¬ 
ing vocational education and special education for physically and 
mentally handicapped children resident within the county or 
counties included in the special district; however, the board 
of education of a special district would be required to accom¬ 
plish at any given time only that which is reasonably possible; 
(2) would have no legal obligation to employ special education 
teachers under contract by component districts at the time 
of formation of the special district; (3) should present an 
estimate of the amount of money to be raised by taxation for 
the ensuing school year and the tax rate necessary to sustain 
the schools of the special district for the ensuing school 
year to the county clerk of each county included within the 
special district on or before July 15; and (4) may secure spe¬ 
cial educational services and vocational training services for 
children within its boundaries by contracting with any school 
district which has authority to furnish such services. If 
House Bill 474, 77th General Assembly, is signed by the Governor, 
it wii'. not affect the organization or existence of an already 
existing special district, but will govern the operations of 
all special districts. 


OPINION NO. 149 

July 11, 1973 


Honorable Vic Downing 
State Representative, 162nd District 
Rural Route 1 

Bragg City, Missouri 63827 
Dear Representative Downing: 

This opinion is issued in response to your request for a 
ruling on the following questions: 

"1. At what point and time must a spe¬ 
cial district formed under provisions of 
HB 1096 assume the responsibilities of 
providing education and training of physi¬ 
cally and mentally handicapped children 
and vocational education as called for in 
Section 178.640(1) of the Act? 
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"2. Would a special school district 
formed under provisions of HB 1096 have 
any obligation to employ special educa¬ 
tion teachers under contract by the com¬ 
ponent districts at the time of formation 
of the special district? 

"3. What is the latest date in a calen¬ 
dar year that a special district can be 
formed and still be eligible to levy and 
collect taxes for that year? Would a spe¬ 
cial district approved by the voters in 
January be eligible to collect taxes for 
that year? 

"4. Would the board of education of the 
special district have the authority to con¬ 
tract with districts not included in the 
special district for either special educa¬ 
tion or vocational services? 

"5. If HB 474, as perfected by the 
House, is enacted by the General Assembly 
and becomes law, what effect will it have 
on districts formed under provisions of 
HB 1096?" 

For the purposes of answering the foregoing questions, we 
will assume that a special school district has been legally 
organized under the provisions of Sections 178.640 through 
178.765, V.A.M.S. (House Bill 1096, 76th General Assembly, 

Second Regular Session). 

Question No. 1 

You inquire as to when a special school district formed 
under the provisions of House Bill 1096 must begin providing 
services for physically and mentally handicapped children and 
when the district must begin providing vocational training. 

All children in the State of Missouri are entitled to gra¬ 
tuitous instruction in free public schools established and main¬ 
tained by the General Assembly. Article IX, Section 1(a), 
Missouri Constitution, 1945. In implementing this constitu- 
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tional mandate, the Missouri General Assembly has authorized 
the creation of school districts. Under Section 178.760, 
the board of education of each school district, except counties 
in which special school districts have been organized, shall 
provide appropriate instruction for exceptional children. 

Where special school districts have been organized, Section 
178.640, subsection 5, provides: 

"The special school district shall pro¬ 
vide free vocational instruction, classes 
or schools for children under the age of 
twenty-one years, resident within the dis¬ 
trict's boundaries, in addition to the pro¬ 
gram of providing free instruction, classes, 
school or schools, for children under the 
age of twenty-one years, resident within 
the district, who are physically or men¬ 
tally handicapped, . . ." 

In subsection 5, the mandatory "shall" rather than the 
permissive "may" is used. Because of the provisions of 
Section 178.760 providing that when a special district has 
been formed neither the State Board of Education nor any 
existing school district within the county shall be required 
to establish schools or classes within the county for the 
training or education of handicapped children, it would 
appear that the legislature intended that special districts, 
when formed, would take over the responsibility of providing 
this education. 

Therefore, we conclude that as soon as a special school 
district is formed, it is responsible for providing special and 
vocational educational services for children living in the special 
district. The board of education of the special school district 
should immediately after formation of the district make a good 
faith and reasonable attempt to provide these educational services. 
If, because of lack of facilities or inability to obtain teach¬ 
ers or for any other legitimate reason, the board of education 
of the special school district cannot begin providing immediately 
these services for children resident within its boundaries, we 
do not believe that the board would be held responsible for not 
immediately providing a full program for all children. 

In State ex rel. Rice v. Tompkins , 203 S.W.2d 881 (St.L. 

Ct. App. 1947), the voters in the Williamstown School District 
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approved the proposition that free pupil transportation be 
furnished to and from the schools of the district. Relator 
contended that his daughter was entitled to free transportation 
to and from school on each school day regardless of inclement 
weather or muddy roads. The Court refused to adopt relator's 
position stating in part as follows: 

"When transportation in a school dis¬ 
trict has been voted it is the duty of 
the Board of Directors or Board of Edu¬ 
cation to provide for such transporta¬ 
tion, providing money is available in 
the incidental fund of the district to 
meet the expense thereof, and if the 
Board, without reasonable cause there¬ 
for, fails to provide transportation, 
it may be compelled to do so by mandamus. 

However, this does not mean that the 
court may by the hard and unyielding 
writ of mandamus substitute its discre¬ 
tion for that of the Board as to the 
means and manner and sufficiency and 
safety of the transportation to be fur¬ 
nished. . . ." I_d* at 883. 

* * * 

". . .The Board cannot be expected or re¬ 
quired to do the impossible, and insure that 
each child is transported on each school 
day at all hazards and irrespective of 
weather and road conditions. If such 
was the mandatory duty of school direc¬ 
tors it would be difficult to find a 
responsible person who would be willing 
to serve on a School Board." Id. at 
884-885. 


Question No. 2 

You inquire whether, under the provisions of House Bill 
1096, a special school district has an obligation to employ 
special education teachers under contract with the school dis¬ 
tricts which make up the special school district. 
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As previously noted, Section 178.760 provides that once 
a special school district is formed component school districts 
within the county are not required to establish schools or 
classes for the training or education of handicapped children. 

We have been unable to locate any statutory provision which 
would place on the board of education of the special school 
district any legal obligation to employ special education 
teachers, under contract by component districts, at the time 
of the formation of the special school district. 

Question No. 3 

As we understand this question, you are particularly 
interested in whether a special school district approved by 
the voters in January would be eligible to levy and collect 
taxes for the year in which it was formed. 

Under Section 178.640, subsection 3, a special school 
district is subject to all constitutional provisions and laws 
applicable to the organization and government of six-director 
school districts other than urban districts. Under Section 
164.011, RSMo 1969, as amended, the board of education is required 
to prepare an estimate of the amount of money to be raised 
by taxation for the ensuing year and to designate the tax rate 
required to produce the amount necessary to sustain the schools 
of the district for the ensuing year. This estimate shall 
be forwarded to the county clerk on or before July 15. If 
the school district is divided by a county line, the estimate 
should be forwarded to the county clerk of each county in which 
any part of the district lies. Thereafter, the county clerk 
is required to assess the rate returned against all taxable 
property in the district and to extend the taxes on the tax 
books. Section 164.041, RSMo 1969. 

Assuming that voter approval is obtained, the board of 
education of the special school district may initially "impose 
a property tax not to exceed the annual rate of 25 cents on 
the hundred dollar assessed valuation. . . ." See Sections 
178.660 and 178.700. The board of education should, prior to 
July 15, forward to the county clerk of the counties included 
in the special school district, the annual estimate referred to 
in Section 164.011, and should set a tax rate sufficient to 
produce the income required (initially not in excess of 25 cents 
per one hundred dollars assessed valuation). 
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Honorable Vic Downing 


Question No. 4 

You inquire as to whether the special school district can 
contract with other school districts to provide special educa¬ 
tional services or vocational training services for the resi¬ 
dents of the special district. 

Under Section 70.220, RSMo 1969, the legislature has author¬ 
ized political subdivisions to cooperate with each other. 

" Political subdivisions may cooperate 
with each other, with other states, the 
United States or private persons . -- Any 
municipality or political subdivision of 
this state, as herein defined, may con¬ 
tract and cooperate with any other muni¬ 
cipality or political subdivision, or 
with an elective or appointive official 
thereof, or with a duly authorized agency 
of the United States, or of this state, 
or with other states or their municipal¬ 
ities or political subdivisions, or with 
any private person, firm, association or 
corporation, for the planning, development, 
construction, acquisition or operation of 
any public improvement or facility, or for 
a common service; provided, that the sub¬ 
ject and purposes of any such contract or 
cooperative action made and entered into 
by such municipality or political sub¬ 
division shall be within the scope of the 
powers of such municipality or political 
subdivision. If such contract or coopera¬ 
tive action shall be entered into between 
a municipality or political subdivision 
and an elective or appointive official of 
another municipality or political sub¬ 
division, said contract or cooperative 
action must be approved by the governing 
body of the unit of government in which 
such elective or appointive official 
resides." 
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Honorable Vic Downing 


Special school districts are political subdivisions 
for the purposes of Section 70.220. See Sections 70.210, 

RSMo 1969 and 178.640, V.A.M.S. 

Therefore, we conclude that a special school district 
may secure special educational services and vocational train¬ 
ing services for the children living within its boundaries by 
contracting with any school district which has the authority 
to provide such services. 

Question No. 5 

House Bill No. 474, 77th General Assembly, as enacted 
by the General Assembly, but not yet signed by the Governor, 
provides in part as follows: 

"Section 35. Special school districts 
already in existence when this Act takes 
effect are not effected (sic) by the 
organizational provisions included here¬ 
in but shall operate henceforth under the 
provisions of this Act." 

Therefore, we believe that if House Bill 474 is signed by 
the Governor, it will affect only the operation of special 
school districts formed under the provisions of House Bill 1096 
and will not affect the organization or existence of existing 
special districts. 


CONCLUSION 


Therefore, it is the opinion of this office that a special 
school district formed under the provisions of House Bill 1096, 
76th General Assembly, Sections 178.640-178.765, V.A.M.S., (1) 
would immediately upon formation become responsible for provid¬ 
ing education for physically and mentally handicapped children 
and vocational training for children resident within the county 
or counties included in the special district; however, the board 
of education of a special district would be required to provide 
at any given time only those services which are reasonably 
possible; (2) would have no legal obligation to employ special 
education teachers under contract by component districts at the 
time of formation of the special district; (3) should present to 
the county clerk of each county included within the special dis- 
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trict on or before July 15, an estimate of the amount of money to 
be raised by taxation for the ensuing school year and the tax 
rate necessary to sustain the schools of the special district for 
the ensuing school year; and (4) may secure special educational 
services and vocational training services for children within 
its boundaries by contracting with any school district which 
has authority to furnish such services. 

If House Bill 474, 77th General Assembly, is signed by 
the Governor, it will not affect the organization or existence 
of an already existing special district, but will govern the 
operations of all special districts. 

The foregoing legal opinion, which I hereby approve, was 
prepared by my assistant, D. Brook Bartlett. 

Very tru ly y ours, 

JOHN C. DANFORTH 

Attorney General 
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April 19, 1973 


OPINION LETTER NO. 150 
Answer by letter-C.A. Blackmar 


Honorable Clifford B. Mayberry 
Prosecuting Attorney 
Adair County 
213 West Washington 
Klrksville, Missouri 63501 

Dear Mr. Mayberry: 

This 13 in response to your request for an opinion on the 
following question: 

"Is a Uniform Traffic Ticket as provided for 
In Supreme Court Rule 37-1162 sufficient to 
charge a non-traffic misdemeanor, when prop¬ 
erly signed by any law enforcement officer 
including Sheriffs, members of the Missouri 
Highway Patrol, and officers of the p olice 
Department of a city of the third class, as 
the information of the prosecutor." 

In your opinion request you go on to state: 

"Members of the Missouri Highway Patrol and 
others have occasion in the performance of 
their assigned duties to come across non- 
traffic violations. For example, the offi¬ 
cer in the investigation of a possible DWI 
may find minors In possession of alcoholic 
beverages, the officer makes his affidavit 
on the Uniform Traffic Ticket; the prosecu¬ 
tor signs same making it his information." 

Supreme Court Rule 2^.01 provides: 
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Honorable Clifford B. Mayberry 


"The . . . information shall be a plain, con¬ 
cise and definite written statement of the es¬ 
sential facts constituting the offense charged. 

It shall be signed by the prosecuting attorney, 

. . .It need not contain a formal commencement, 
a formal conclusion or any other matter not ne¬ 
cessary to such statement. . . 

Supreme Court Rule 37- 46 provides for the use of the "Uniform 
Traffic Ticket" in traffic cases. A portion of the Uniform Traf¬ 
fic Ticket constitutes the information in such cases. While no 
provision of the Supreme Court Rules authorizes the use of the Uni¬ 
form Traffic Ticket with respect to nontraffic offenses, if a Uni¬ 
form Traffic Ticket were filled out so as to comply with Supreme 
Court Rule 24.01, it would serve as a valid information to charge 
a nontraffic misdemeanor. 

One caveat should be added to this opinion: By holding that 
the Uniform Traffic Ticket properly filled out could serve as an 
information to charge a nontraffic misdemeanor, this office ex¬ 
presses no view as to the desirability of such practice. We en¬ 
close a copy of Opinion No. 27, 1964, wherein the use of the Uni¬ 
form Traffic Ticket as an information is discussed. 

Yours very truly. 


Enclosure: 


Op. No. 27 
6-24-64, Oepford 


JOHN C. DANPORTH 
Attorney General 



BOATS: 

CONSTITUTIONAL LAW: 
MISSOURI BOAT COMMISSION: 


Senate Bill No. 123 of the 76 th 
General Assembly, enacting a new 
Section 306.260 relating to marine 
toilets on boats. Is constitutional. 


OPINION NO. 151 


May 3, 1973 


Mr. John V. Buford 
Executive Secretary 
Missouri Boat Commission 
Post Office Box 603 
Jefferson City, Missouri 65101 

Dear Mr. Buford: 

You recently asked this office to issue an official opinion 
on the constitutionality of Senate Bill No. 123 of the 76 th Gen¬ 
eral Assembly, relating to marine toilets. That Act repealed the 
oreviously existing Section 306 .260, RSMo 1969, and added a new 
section, to read as follows: 

"All marine toilets on any boat, onerated upon 
[the] waters of the state, shall be so con¬ 
structed and operated as to contain all sewage 
aboard the boat and not to discharge any sewage 
into the waters directly or Indirectly. No 
boat shall be equipped to permit discharge 
from or through any marine toilet, or in any 
other manner, any sewage at any time Into [the] 
waters of the state, and all sewage when re¬ 
moved from any boat shall immediately be placed 
in an approved septic tank, sanitary lagoon or 
sewage treatment system. The provisions of 
sections 306.250 to 306.290 shall not apply 
to boats engaged in interstate commerce on the 
Missouri and Mississipni rivers." 

In your opinion reauest you further state that you have re¬ 
ceived complaints charging that this law is discriminatory as to 
the operation of certain vessels upon state waters. You further 
state that: 

". . . It is natural to assume that all vessels 
will not be equioped with marine toilets, only 
those vessels large enough to accommodate lodg¬ 
ing and overnight stors on the waters of this 
state." 
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Mr. John V. Buford 


The comments accompanying your oninion reauest indicate that, 
apparently, contentions have been raised concerning the possible 
contravention of the Fourteenth Amendment of the United States Con¬ 
stitution and Article I, Sections 2 and 10 of the Missouri Consti¬ 
tution, the provisions guaranteeing due process and equal protection 
of laws. 

In any question involving the constitutionality of statutes, 
we must start from the initial premise that the legislature is pre¬ 
sumed to have enacted constitutional measures. Phillips v. The 
Missouri Pacific Railway Company , 86 Mo. 540 (1885). Any person 
attacking the constitutional validity of a statute must establish 
the unconstitutionalitv beyond a reasonable doubt, and any remain¬ 
ing doubt as to constitutionality must be resolved in favor of the 
statute's validity. Graves v. Purcell , 85 S.W.2d 543 (Mo. banc 
1935). Your letter has stated no facts that would Indicate that 
this statute is unconstitutional. 

The legislative enactment in question is clearly designed to 
enhance the public health and welfare of the citizens of this state 
and persons using this state's waters. The legislature of this 
state, on numerous occasions, has enacted legislation designed to 
prevent pollution. The exercise of legislative authority to pro¬ 
mote public health and welfare is an exercise of the police power 
of the state. 

In describing the limitations imposed upon the exercise of 
police power by the constitutional guarantee of due process, the 
Missouri Supreme Court, in Clutter v. Blankenship , 14*4 S.W.2d 119 
(Mo. 1940), stated: 

". . . An action by a state through its legis¬ 
lature, its executive or its judiciary in the 
proper exercise of the police power, even 
though it may interfere with the liberty or 
property of an individual, constitutes due 
process. True such interference must not be 
arbitrary, unreasonable or a despotic spolia¬ 
tion of vested rights, and it must reasonably 
tend to protect and promote the public morals, 
peace, health, safety and general welfare; but 
if an exercise of police power meets these tests, 
it will not be held to violate the requirements 
of the due process clause even though it does 
Interfere with the propertv rights of a citizen. 

. . ." (at 121) 

No conceivable state of facts comes to mind that would Indicate 
that one's due process guarantees are abridged by the provision 
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Mr. John V. Buford 


in auestion. Indeed, the control of excremental wastes has been 
termed the "commonest exercise of the nolice nower of a state." 
H utchinson v. City of Valdost a, 227 U.S. 303, 308, 57 L.Ed. 520 
(1913). To paraphrase the United States Supreme Court's decision 
in Williamson v. Lee Optical of Oklahoma , 348 U.S. 483, 488, 99 
L.EcL 563 (1955), "the day is gone when a court uses the due pro¬ 
cess clause of the Fourteenth Amendment to strike down state laws," 
regulatory of health and welfare conditions, "because they may be 
unwise, improvident or out of harmony with a particular school of 
thought." 

A contention that Senate Bill No. 123 of the 76 th General As¬ 
sembly violates the equal protection guarantees of the United States 
and Missouri Constitutions is equally frivolous. The eaual pro¬ 
tection clauses of the Constitutions require only that the means 
and methods be applied impartially to all the constituents of each 
class, so that the laws will operate eaually and uniformly on all 
persons under all circumstances. Further, the state may make rea¬ 
sonable classifications of persons or things for the various pur¬ 
poses of legislation. If there is a reasonable basis for the clas¬ 
sification, and the law operates equally on all within the same 
class, it is valid. E.g., Hull v. Baumann, 131 S.W.2d 721, 726 
(Mo. 1939); State v. Brodnax, 128 S.W. 177 (Mo. 1910), aff'd 219 
U.S. 284, 55 L.Ed. 219 (1911). 

The uniform operation of this law is apparent on its face. 

The law applies to "all marine toilets on any boat operated upon 
the waters of this state." The class affected by this legislation 
is that of boats possessing marine toilets, operating on the waters 
of this state. The law clearly operates equally on all within the 
same class, and is thus valid. The class selected is broad, and 
clearly not unreasonable. The law does not purport to deal with 
all vessels but that does not render it constitutionally infirm 
because the effect of the law is to comprehensively control those 
vessels having marine toilets. The exclusion from the scope of 
this provision of vessels engaged in interstate commerce on the 
Missouri and Mississippi rivers does not render the law constitu¬ 
tionally Infirm as such vessels merely constitute a separate class, 
which the legislature undoubtedly believed would be subject to fed¬ 
eral regulation and possibly exempt from state regulation. 

CONCLUSION 

It is the opinion of this office that Senate Bill No. 123 of 
the 76th General Assembly, enacting a new Section 306.260 relating 
to marine toilets on boats. Is constitutional. 
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Mr. John V. Buford 


The foregoing ooinion, which I hereby approve, was prepared 
by my assistant, Peter H. Ruger. 



JOHN C. DANFORTH 
Attorney General 



May 11, 1973 


OPINION LETTER NO. 152 
Answer by letter-Houdek 


Honorable William J. Esely 
State Senator, District 12 
Room i J33> Capitol Building 
Jefferson City, Missouri 65101 


Dear Senator Esely: 

This opinion Is In response to your request In which you ask 
the following: 

"1. Can a person who has served not less than 
twelve years as a circuit Judge, then retired 
under the provisions of Sec. *176. *450, served 
as a special commissioner several years and 
resigned as such, his resignation to the Gov¬ 
ernor which was accepted, containing the pro¬ 
vision that he might reapply at any future 
time for Judicial retirement, and then ap¬ 
pointed Probate 4 Magistrate Judge, and now 
serving as such, terminate his services as 
the latter Judge and successfully reapply for 
retirement benefits and if so, be paid fifty 
percent of the salary for the highest court 
upon which he has served. 

"2. In the event of the death of a retired 
Judge under the next above circumstances leav¬ 
ing a qualified widow, would her benefits be 
based upon the services of her deceased hus¬ 
band as Probate and Magistrate Judge only, or 
upon his full twelve years services on both 
circuit and Probate courts, and at what rate." 

Additionally, you have provided us with the following facts 
giving rise to your inquiry: 





Honorable William J. Esely 


"Judge Virgil C. Rose served as Judge of 
the Third Judicial Circuit of Missouri from 
January 2, 1939 until January 5, 1959. a twenty 
year period, then in 1967 upon reaching the age 
of sixty-five, applied for and received retire¬ 
ment under the then provisions of Sec. **76. **50 
until February 1, 1972, at which time having 
resigned to the Governor as a Special Commis¬ 
sioner with the provision that such resigna¬ 
tion was without prejudice to again applying 
for benefits under the provisions of the Ju¬ 
dicial retirement system of Missouri, same was 
accepted by the Governor and Judge Rose was 
thereupon on February 1, 1972 appointed Judge 
of the Probate and Magistrate Court of Putnam 
County, Missouri and has since and now is serv¬ 
ing as such Judge. 

"The Judge has served actively after 
Sept. 3, 1970 , (but was not in office on that 
date except as special commissioner). 

"Since Feb. 1, 1972, the Judge has parti¬ 
cipated in and made regular contributions under 
the provisions of Sec. *176.525 


Total combination service over 
21 years (Note 

Contributions deducted. Pro¬ 
bate & Magistrate, 

Retirement Compensation, high¬ 
est for court on which re¬ 
tiree serves as full time 
Judge 

Survivors benefits 


** 76 . 520 ) 

**76.570 

**76.530 

**76.535" 


The pertinent statutory provisions bearing on your questions 
are contained in Sections **76.515, RSMo Supp. 1971 et seq., which 
provides in pertinent part as follows: 

"As used in sections **76.515 to **76.570, 
unless the context clearly indicates otherwise, 
the following terms mean: 

(1) ’Beneficiary’, an unremarried surviv¬ 
ing spouse married to the deceased Judge con¬ 
tinuously for a period of at least two years 
immediately preceding his death and also on 
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Honorable William J. Esely 


the day of the last termination of his employ¬ 
ment as a judge, or if there is no surviving 
spouse eligible to receive benefits under sec¬ 
tions 476.515 to 476.570, the term ’beneficiary* 
shall mean any unemancipated minor child of the 
deceased Judge, who shall share in the benefits 
on an equal basis with all other beneficiaries; 

(2) 'Benefit', a series of equal monthly 
payments payable during the life of a judge 
retiring under the provisions of sections 476. 
515 to 476.570 or payable to a beneficiary as 
provided in sections 476.515 to 476.570; all 
benefits paid under sections 476.515 to 476. 

570 in excess of any contributions made to the 
system by a Judge shall be considered to be a 
part of the compensation provided a Judge for 
his services; 


# * • 

(4) 'Judge', any person who has served or 
is serving as a Judge or commissioner of the 
supreme court or of the court of appeals, or 
as a judge of any circuit court, probate court, 
magistrate court, court of common pleas or 
court of criminal corrections of this state 
or as a Justice of the peace;'' Section 476.515 


"Any person, sixty-five years of age or older, 
who has served in this state an aggregate of 
twelve years, continuously or otherwise, as a 
Judge, and who, after September 3, 1970, ceased 
or ceases to hold office by reason of the ex¬ 
piration of his term, voluntary resignation, 
or retirement under the provisions of subsec¬ 
tion 2 of section 27 of article V of the Con¬ 
stitution of Missouri may receive benefits as 
provided in sections 476.515 to 476.570. All 
Judges required by the provisions of section 
30 of article V of the constitution to retire 
at the age of seventy years shall retire upon 
reaching that age, and if they have served in 
this state an aggregate of twelve years, con¬ 
tinuously or otherwise, as a Judge, shall re¬ 
ceive benefits as provided in sections 476.515 
to 476.570. The twelve years requirement of 
this section may be fulfilled by service as 
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Judge In any of the courts covered, or by ser¬ 
vice In any combination as Judge of such courts, 
totaling an aggregate of twelve years." Section 
476.520 


"The retirement compensation shall be equal to 
fifty percent of the compensation provided by 
law at the time of retirement for the Judges 
of the highest court on which the retired Judge 
served as a full-time Judge. Retirement com¬ 
pensation shall be paid to the retired Judge 
monthly during the remainder of his life." 
Section 476.530 


"In the event a person who is serving as a 
Judge as defined in section 476.515, or who 
has retired under the provisions of sections 
476.515 to 476.570, dies, retirement compen¬ 
sation, in the amount equal to fifty percent 
of the amount of the retirement compensation 
provided in section 476.530 or 476.545 shall 
be paid in monthly installments to his 
beneficiary." Section 476.535 


"Any Judge who held office on or after Septem¬ 
ber 3, 1970, and who is otherwise eligible, 
shall participate in the retirement system 
established by sections 476.515 to 476.570; 
except that, a Judge holding office on Septem¬ 
ber 3, 1970, shall have the option to elect to 
participate in the retirement system established 
by sections 476.450 through 476.510, RSMo 1969. 

The election shall be in writing on forms pre¬ 
scribed by the comptroller, shall be filed with 
him within sixty days after September 28, 1971, 
and shall be irrevocable. The provisions of 
sections 476.450 through 476.510, RSMo 1969, 
shall apply to all other persons qualifying 
thereunder." Section 476.570 

This office held in an official opinion to John C. Vaughn 
dated October 28, 1971, that a Judge who did not serve in office 
after the effective date of H.C.S.S.C.S.S.B. No. 132, 76th General 
Assembly, is not eligible for benefits under such bill. 



Honorable William J. Esely 


Thus, the following are prerequisites for retirement benefits 
provided in Sections 476.515 to 476.570, RSMo Supp. 1971: (1) sixty- 

five years of age or older; (2) an aggregate of twelve years service 
as a Judge; (3) voluntary resignation or retirement from service 
as a Judge after September 28, 1971, the effective date of the act. 

If the individual meets these stated requirements, he is then eli¬ 
gible for retirement. 

The above opinion also held that there is no requirement that 
all twelve years of service be subsequent to the effective date of 
Sections 476.515 to 476.570 and the prior service as circuit Judge 
may be credited against that requirement. Service as probate Judge 
constitutes service as a Judge under the definition found in Sec¬ 
tion 476.515(4), RSMo. Any voluntary resignation or retirement 
from present service would be after September 28, 1971, thus ful¬ 
filling the final requirement. 

Section 476.530 provides for the computation of retirement 
compensation. In your inquiry you specify that the individual 
served as a circuit Judge which is the highest court on which he 
served as a full-time Judge. This service would set the level of 
compensation to be used in determining the amount to be paid. The 
salary for circuit Judge in the circuit in which he served on the 
date of any future retirement from the office of probate Judge would 
fix the amount to be used in determining the compensation. 

It is thus our opinion that a Judge with in excess of twelve 
years service on the circuit bench who has retired and served as 
a special commissioner, resigned that commission and been appointed 
and served as probate and magistrate Judge subsequent to Septem¬ 
ber 28, 1971, may terminate his service by voluntary resignation 
or retirement and successfully apply for benefits as provided for 
in Sections 476.515 to 476.570 and be paid fifty percent of the 
salary for a circuit Judge of the circuit in which he served on 
the date of his retirement from the probate court. 

Your second question is answered by the provisions of Section 
476.535, RSMo Supp. 1971, which provides that the qualified widow's 
benefits would be fifty percent of those provided for by Section 
476.530, RSMo Supp. 1971. As we have held that the Judge's retire¬ 
ment benefits under that section would be fifty percent of the 
salary for circuit Judge in the circuit in which he served on the 
date of his retirement from the probate court, the qualified widow's 
benefit would thus be twenty-five percent of the salary of such 
circuit Judge on the date of the Judge's retirement from the pro¬ 
bate court. 

It is the view of this office with respect to Sections 476. 

515 to 476.570 relating to the retirement of Judges that: 
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1. A judge with more than twelve year's service on the cir¬ 
cuit bench who has retired and served as a special commissioner, 
resigned that commission and been appointed and served as probate 
Judge subsequent to September 28, 1971, may terminate his service 
by voluntary resignation or retirement and successfully apply for 
benefits as provided for in Sections 476.515 to 476.570 and be paid 
fifty percent of the salary for circuit Judge In the circuit in 
which he served on the date of his retirement from the probate 
court. 


2. In the event of the death of a retired Judge under the 
next above circumstances, a qualified widow would be entitled to 
benefits in the amount of fifty percent of fifty percent of the 
salary of such circuit Judge on the date of the deceased Judge's 
retirement from the probate court. 

Yours very truly. 


JOHN C. DANFORTK 
Attorney General 
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SCHOOLS: Section 38(a) and Section 39(3), 

CONTRACTS: Article III, Missouri Constitu- 

CONSTITUTIONAL LAW: tion, prohibit a school board and 

the district sunerintendent from 
terminating a partially performed three-year contract and execu¬ 
ting a new contract providing for the performance of the same du¬ 
ties at a greater compensation when the only reason for doing so 
is an increase in the number of students attending the school 
district. 


OPINION NO. 157 


October 2, 1973 


Honorable Joseph S. Kenton 
Representative, District 32 
8553 Holmes 

Kansas City, Missouri 6^131 
Dear Representative Kenton: 

This official opinion is issued in response to your request 
for a ruling on the following questions: 

"1. Does an increase in enrollment in 
a school district constitute additional du¬ 
ties for a school superintendent as stated 
in opinion No. 171 which was issued May ll, 

1971 to Ren. Gralike. 

"2. If this does constitute additional 
duties, then is a school board justified to 
give a school superintendent a 10? salary in¬ 
crease In the middle of a three-year contract 
if the school's enrollment increases by 10?." 

The following facts were furnished in the opinion request: 

"It has been the practice of many school 
districts to hire a sunerintendent on a three- 
year contract; then before the school board 
election in the snring, the superintendent is 
given a one year extension on his contract with 
an additional raise. What with the term of a 
school board member being only three years, 
this tends to prevent the people from having 
a voice In the selection and retention of the 
school superintendent. 
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Honorable Joseph S. Kenton 


"When challenged on this issue, the mem¬ 
bers of the school board defend their position 
by saying that the school's enrollment increases 
every year so that the superintendent's salary 
should be increased because he is in charge of 
a larger school system each year. 

"Taking into consideration these factors, 
does an increase in enrollment constitute the 
additional duties required in Opinion No. 171; 
and if so, can the salary increase be calibrated 
to the amount of enrollment increase." 

QUESTION NO. 1 


In question No. 1, you refer to Attorney General's Opinion No. 
171 to the Honorable Donald J. Gralike issued May 1971. On sev¬ 
eral occasions in Opinion No. 171, we noted that the school board 
therein had sought during the term of a three-year contract to in¬ 
crease the superintendent's compensation without altering the na¬ 
ture of his obligation to the district. See, for instance, pages 
2, 3, and 5. We concluded that under the circumstances set forth 
in Attorney General's Opinion No. 171, any attempt to increase the 
superintendent's compensation for performing duties he was already 
obligated to perform would violate Sections 38(a) and 39(3) of 
Article III of the Missouri Constitution. 

Your question is whether an Increase in enrollment in a school 
district would constitute different duties so as to Justify increas¬ 
ing a superintendent's compensation during the term of a three-year 
contract. We do not believe it would. 

In Attorney General's Opinion No. 171 and Attorney General's 
Opinion No. 211 dated May 6, 1970, to the Honorable Ronald M. Belt, 
reliance was placed on the Missouri Supreme Court decision in Klzlor 
v. City of St. Joseph , 329 S.W.2d 605 (Mo. 1959). In this case a 
sanitation company had agreed with the city of St. Joseph to pro¬ 
vide trash removal services for a ten-year period at a fixed com¬ 
pensation without any provision that would protect it from unex¬ 
pected contingencies or greatly increased costs. The company ar¬ 
gued that due to several unforeseen factors the contract had become 
burdensome and unprofitable. Specifically, it contended that the 
company's hog feeding operation had been damaged by the 1951 flood, 
that access to the company's hog feeding plant had become more dif¬ 
ficult because of the flood, that Missouri was about ready to pro¬ 
hibit the feeding of raw garbage to hogs and that the cost of re¬ 
pairs, gas, and labor had increased by ll£. For these reasons, 
the city contended that it was Justified in changing certain terms 
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of the contract to benefit the company. One of the proposed changes 
was to increase the company's compensation for performing trash 
collection services. 

The court found the city had no power to amend the existing 
contract stating, in part, as follows: 

"A careful reading of the amendatory con¬ 
tract does not disclose that apoellant agreed 
therein to do anything except 'to continue to 
collect and dispose of garbage in accordance 
with the contract [of July 12, 19^9] herein¬ 
above referred to.' Obviously, appellant was 
already bound to do that which it agreed to do 
in the agreement to amend. The stated purpose 
of the city in agreeing to the amendment was 
to make it possible for appellant to continue 
the garbage collection operation which appel¬ 
lant had found it impossible to do 'by reason 
of conditions beyond its control.' For doing 
that which appellant was already obligated to 
do under the original contract, the city agreed 
in the amendment to pay appellant at least 
$19,000 annually in addition to the amount 
originally agreed upon. That clearly violated 
the quoted constitutional provision, as it was 
a 'grant' of 'extra compensation * * * to a 
* * * contractor after * * * a contract has 
been entered into and performed * * * in part.' 

Article III, Section 39(3), supra. . . ." Id_. 
at 609. 

The city also argued in Klzlor that its contractor was con¬ 
fronted with circumstances which were not contemplated when the 
contract was entered into. Therefore, separate consideration ex¬ 
isted for the amendatory contract. The court rejected this con¬ 
tention also. 

"... Certainly the fact that appellant may 
have entered into an improvident contract 
would afford no basis for creating an excep¬ 
tion to the application of a clear constitu¬ 
tional prohibition. Section 39(3), Article 
III was adopted by the people as a safeguard 
against the squandering of public money and 
to prohibit public officers from giving gra¬ 
tuities to contractors, and it may not be 
cast aside even though one who has acted in 
good faith may suffer hardships. The courts 
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of this state have adhered to a policy of 
strictly enforcing the constitutional and 
statutory safeguards applicable to the con¬ 
tracts of public corporations. ..." 1(3. at 
610 . 

The lesson of the Klzlor case is that, unless provided for in 
the contract, increased costs of operation due to unforeseen cir¬ 
cumstances will not furnish the basis for entering into an amend¬ 
atory contract increasing the compensation to be paid a contractor 
for performing services he is already obligated to perform. 

In the instant case, the superintendent agreed to provide cer¬ 
tain services to the school district for a three-year period. Both 
the superintendent and the school board probably foresaw at the 
time the contract was entered into that the school population might 
increase over the term of the agreement. However, even If the num¬ 
ber of students in the district increased unexpectedly during the 
term of the contract, no basis would be provided for increasing 
the superintendent's compensation for performing services he had 
already agreed to perform. The superintendent has agreed to per¬ 
form the duties of superintendent for a period of years. Increase 
in the student population involves, at the most, an increase in du¬ 
ties of the general type he has agreed to perform. As in Klzlor , 
the superintendent may have entered into "an improvident contract" 
which would not Justify raising his salary. 

QUESTION NO. 2 


In view of our position on question No. 1, it is unnecessary 
to answer this question. 


CONCLUSION 

Therefore, it is the conclusion of this office that Section 
38(a) and Section 39(3), Article III, Missouri Constitution, pro¬ 
hibit a school board and the district superintendent from termi¬ 
nating a partially performed three-year contract and executing a 
new contract providing for the performance of the same duties at 
a greater compensation when the only reason for doing so is an in¬ 
crease in the number of students attending the school district. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, D. Brook Bartlett. 

. Yours very^-tculy, 

— *- c. _ 

JOHN C. DANFORTH 
Attorney General 

Enclosures: Op. No. 171, 5/V71, Gralike 
Op. No. 211, 5/6/70, Belt 
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OPINION LETTER NO. 160 


Honorable Wesley A. Miller 
State Representative, District 121 
Room 235B Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Miller: 

This letter is in response to your question asking: 

''Does the County Court of a Second Class 
County have the rieht to limit srrprr on 
County roads either on existing roads or 
on such roads that may hereafter be con¬ 
demned or acquired?" 

You also state that: 

"The County of Franklin is contemplating 
the construction of a County road from new 
Highway 100 to the western edge of the in¬ 
dustrial tract of the city of Washington, 

Missouri. If the existing land owners or 
their successors are permitted unlimited 
access to this road it would greatly in¬ 
crease the amount of traffic to be carried 
by the proposed road and in addition would 
create added traffic hazards. 

"There are also other roads in my juris¬ 
diction being' proposed which would have 
the same traffic problems if access is not 
controlled or limited." 

We find no statutory authority for such a county to limit 
access to county roads. By comparison the State Highway Commis 
sion has su'ch express authority with respect to state highways. 


Honorable Wesley A. Miller 


Missouri Constitution, Article IV, Section 29; Handlan-Buck Co. 
v. State Highway Commission , 315 S.W.2d 219 (Mo. 1958).Further, 
we find no case authority for limiting access to county roads. 


It is therefore our view that the county court has no such 
authority. 


Very truly^jrours, 





JOHN C. DANFORTH 
Attorney General 
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ORDINANCES: 

TAXATION (CITY SALES): 


The one percent city sales tax act 
in the City of St. Louis is a valid 
levy after March 22, 1973, thus the 
Director of Revenue is required to 
continue to collect the tax. 


OPINION NO. 163 


July 24, 1973 


Mr. James R. Spradling 
Director, Department of Revenue 
Room 401, Jefferson Building 
Jefferson City, Missouri 65101 

Dear Mr. Spradling: 

You submitted the following question to this office: 

"Is the 1* city sales tax in the City of St. 

Louis a valid levy after March 22, 1973, such 
that the Director of Revenue can continue to 
collect the tax by requiring retailers to add 
it to their purchase price and thereafter re¬ 
mit it to the Department of Revenue?" 

The answer to this question will be compelled by our answer 
to the basic question contained in this opinion request, whether 
the Board of Aldermen of the City of St. Louis can extend the city 
sales tax in the City of St. Louis for an additional year by pass¬ 
ing an ordinance to that effect prior to the expiration of the 
prior year's extension but after the date stated in a prior ordi¬ 
nance for the enactment of legislation extending the operation of 
the act. 

In 1970, pursuant to the authority granted by House Bill No. 
243, enacted by the 75th General Assembly (now Section 94.500, RSMo 
1969), the City of St. Louis submitted to the voters of that Jur¬ 
isdiction the question of whether they desired to levy a one per¬ 
cent city sales tax. The voters approved this levy on March 3, 
1970. 


FILED I 
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The initial ordinance levying the sales tax provided for a 
two-year levy to commence at the time the sales tax could first 
be imposed. That date was July 1, 1970. In addition, Section IV 
of the ordinance provided: 



Mr. James R. Spradling 


". . . and said sales tax shall remain in ef¬ 
fect and be collected for a period of two (2) 
years only from its first effective date after 
which the tax imposed hereby shall expire, 
fail and be collected no longer unless, by 
ordinance enacted at least 90 days before the 
date of expiration as herein provided, said 
tax is extended for an additional year and, 
from year to year thereafter in like manner." 

On March 23, 1972, the City of St. Louis enacted Ordinance 
No. 56154 which levied the sales tax for an additional year com¬ 
mencing March 23, 1972. However, this ordinance changed the ter¬ 
mination date from July 1 to March 23, 1973. This ordinance in¬ 
corporated by reference the provision from the prior ordinance that 
contained the requirement that the renewing ordinance be enacted 
at least ninety days before the date of expiration. 

On February 13, 1973, Ordinance No. 56439, an ordinance ex¬ 
tending the city sales tax for an additional year was enacted. 

Since the 1972 ordinance had changed the expiration date of the 
tax to March 22, 1973, this enactment was not accomplished within 
the 90-day limit established by the initial ordinance levying the 
city sales tax and incorporated by reference in subsequent ordi¬ 
nances thereafter. 

Determinative of the issue in this case is the question of 
whether the action of a prior legislative body in enacting the 90- 
day provision could bind succeeding Boards of Aldermen from reen¬ 
acting the city sales tax prior to the expiration date of prior 
ordinances. While this precise question has never been presented 
to an appellate court in this state, a number of analogous deci¬ 
sions have been rendered by the Missouri Supreme Court and the 
United States District Court for the Eastern District of Missouri. 
In the decisions of St. Joseph Board of Public Schools v. Gaylord , 
86 Mo. 401 (1885); State ex rel. Helmberger v. Board of Curators 
of University of Missouri , 188 S.W. 128 (Mo. banc I 9 I 6 ); State~ex 
rel. City of Springfield v. Smith , 125 S.W.2d 883 (Mo. banc 1939) 
and United States v. National Garment Co. , 10 F.Supp. 104 (E.D. Mo. 
1935), the principle that a legislative body could not, by mere 
enactment, restrict the legislative powers of any of its successors 
was enunciated. In this case, the Board of Aldermen of the City 
of St. Louis have the power to reenact the city sales tax ordinance 
prior to the expiration date thereof. The attempt to require that 
said enactment occur ninety days prior to the expiration date of 
the ordinance is an impermissible impingement upon the legislative 
power of succeeding Boards of Aldermen. Since this 90-day require¬ 
ment is not compelled by either the Constitution or statutes of 
Missouri, or the City Charter, it is of no effect, in this case. 
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A leading treatise observed that: 

"Statutes may authorize and direct cities or 
towns to change specified ordinances: . . . 
within a given time, to conform to law. In 
such new case new ordinances are not required 
but amendment of existing ordinances will an¬ 
swer. The change is valid although not made 
within the time prescribed." 6 McQuillen, 

Municipal Corporations, Section 21.02 

In a case in which the statute required that municipal ordinances 
be revised within one year, and a revision was not accomplished 
until after that date, it was held that the revision was not ab¬ 
solutely void because not made within the time specified. Lowry 
v. City of Lexington , 68 S.W. 1109 (Ky.App. 1902). 

CONCLUSION 

It Is the opinion of this office that the one percent city 
sales tax act in the City of St. Louis is a valid levy after 
March 22, 1973, thus the Director of Revenue Is required to con¬ 
tinue to collect the tax. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Peter H. Ruger. 



JOHN C. DANFORTH 
Attorney General 
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April 9, 1973 


OPINION LETTER NO. 16^ 

Answer by Letter - Klaffenbach 


Honorable Jewel Kennedy 
State Representative, District *»2 
Room 2021 Capitol Building 
Jefferson City, Missouri 65101 

Dear Mrs. Kennedy: 

This letter Is In answer to your opinion request in which 
you ask: 



"Though a board of aldermen, consisting 
of 10 members, Is short a member due to 
resignation or death. Is a constitutional 
majority of 6 votes required to pass an 
ordinance?" 

You also state that: 

"For a period of time in February, 1973 
the Raytown City Council was short a mem¬ 
ber. Subsequently an appointment filled 
this vacancy. 


"The same problem now exists due to a coun¬ 
cil member being elected mayor on April 3> 

1973. A special election will be held to 
fill this seat for a one year period. With 
a council of nin e, is five a legal majority?" 

Your question involves an interpretation of the provisions 
of Section 79-130, RSMo, respecting the manner in which ordi¬ 
nances are passed in fourth class cities. That section provides 
in part: 



Honorable Jewel Kennedy 


. .No ordinance shall be passed except 
by bill, and no bill shall become an ordi¬ 
nance unless on its final passage a majority 
of the members elected to the board of aider- 
men shall vote for it, and ..." 

In our Opinion No. 88, dated April 10, 19^6, to Tindel, we 
held a state constitutional provision providing that a bill must 
be passed by a majority vote of all members elected to the House 
of Representatives and a majority of all members elected to the 
Senate, requires a majority vote of all members that have been 
elected to the Senate and House of Representatives and a subse¬ 
quent vacancy does not affect the number that is required for 
the passage of such a bill. 

We believe that the same rule applies in the premises. 

See McQuillin, Municipal Corporations, §13.27b; McLean v. 
City of East St. Louis , 78 N.E. 815 (Ill. 1906); Pollasky v. 
Schmidt , 87 N.W. 1030 (Mich. 1901); ^3 A.L.R.2d 702. 

Therefore, where the board of aldermen consists of ten 
members a majority for passage of a bill consists of six members 
even though there is a vacancy. 

Very truly yours. 


Enclosure : 


Op. No. 88 
V10/H6, Tindel 


JOHN C. DANFORTH 
Attorney General 



The microwave station including 
the tower, equioment, and real 
estate on which it is situated 
owned by the American Telephone 
and Telegraph Company and located 
in Morgan County should be as¬ 
sessed by the county assessor of 
Morgan County. 


OPINION NO. 165 


May 30, 1973 

Honorable Flavel J. Butts 
Representative, District 132 
Room 235A, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Butts: 

This is in response to your request for an opinion from this 
office as follows: 

"Should the American Telephone and Telegraph 
Company pay taxes in Morgan County? 

"Should the State Tax Commission notify the 
American Telephone and Telegraph that they 
have got to pay these taxes? Or should the 
Morgan County Court do so? 

"The American Telephone and Telegraph Company 
owns about 1.47 acres of land in Sec 26, town¬ 
ship 42, range 16 in Morgan County, Barnett, 

Missouri. The building and land is valued at 
about $65,685.00. The microwave and tower 
estimated at $272,000.00. 

"I talked to Mr. Dan Williams of the Tax Com¬ 
mission about this. They ruled last year on 
this that they didn't have to pay taxes in 
Morgan County, but is undecided themselves, 
so they want an opinion also." 

The answer to your question depends on whether the real estate 
together with the microwave equipment and tower located in Morgan 
County and owned by the American Telephone and Telegraph Company 
is to be valued and assessed by the county assessor of Morgan Coun¬ 
ty or by the State Tax Commission. 


FILED I 
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TAXATION: 
UTILITIES: 
ASSESSMENTS: 
COUNTY ASSESSOR: 
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It Is a matter of common knowledge that the American Telephone 
and Telegraph Company is a public utility and some of the property 
they own Is to be assessed by the State Tax Commission as provided 
by law for the assessment of property of a public utility. 

From the information we have, the microwave station located 
in Morgan County has no tangible connection with other properties 
owned by the American Telephone and Telegraph Company such as tele¬ 
phone or telegraph poles together with the wires in other counties 
or taxing units of the state. 

Public utilities are made subject to taxation, and the manner 
of their taxation is provided by Section 153-030, RSMo 19^9- Para¬ 
graphs 1 and 2 of that section read as follows: 

"1. All bridges over streams dividing this 
state from any other state owned, controlled, 
managed or leased by any person, corporation, 
railroad company or Joint stock company, and 
all bridges across or over navigable streams 
within this state, where the charge is made 
for crossing the same, which are now con¬ 
structed, which are in the course of construc¬ 
tion, or which shall hereafter be constructed, 
and all property, real and tangible personal, 
owned by telegraph, telephone, electric power 
and light companies, electric transmission 
lines, pipe line companies and express com¬ 
panies shall be subject to taxation for state, 
county, municipal and other local purnoses to 
the same extent as the property of private 
persons. 

"2. And taxes levied thereon shall be levied 
and collected in the manner as is now or may 
hereafter be provided by law for the taxation 
of railroad property in this state, and county 
courts, county boards of equalization and the 
state tax commission are hereby required to 
perform the same duties and are given the same 
powers in assessing, equalizing and adjusting 
the taxes on the property set forth in this 
section as the said courts and boards of equal¬ 
ization and state tax commission have or may 
hereafter be empowered with, in assessing, 
equalizing, and adjusting the taxes on rail¬ 
road property; and the president or other au¬ 
thorized officer of any such bridge, telegraph, 
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telephone, electric power and light companies, 
electric transmission lines, pipe line companies, 
or express company or the owner of any such 
toll bridge, is hereby reouired to render 
statements of the property of such bridge, 
telegraph, telephone, electric power and light 
companies, electric transmission lines, pipe 
line companies, or express companies in like 
manner as the president, or other authorized 
officer of the railroad company is now or may 
hereafter be required to render for the taxa¬ 
tion of railroad property." 

Since public utilities are to be taxed in the same manner as 
railroad companies, we turn to Chapter 151, RSMo 19*19, and find 
that the State Tax Commission assesses property of railroad com¬ 
panies by authority of Section 151.060, RSMo 19*19, which reads: 

"1. The state tax commission shall assess, 
adjust and equalize the aggregate valuation 
of the property of each one of the railroad 
comnanies in this state specified in section 
151.020. 

"2. The commission shall have power to summon 
witnesses by process issued to any officer au¬ 
thorized to serve subpoenas, and shall have the 
power of a circuit court to compel the atten¬ 
dance of such witnesses, and to compel them to 
testify; they shall have the power, upon their 
knowledge, or such information as they can ob¬ 
tain, to increase or reduce the aggregate valua¬ 
tion of the property of any railroad company 
included in the statements and returns made by 
the railroad companies and the clerks of the 
county courts, and shall assess, adjust and 
equalize any other tangible property belonging 
to said railroad companies, or tangible prop¬ 
erty belonging to any railroad companies in 
this state of the kind specified in section 
151.020, upon which no returns have been made, 
which may be otherwise known to them, as they 
deem just and right. 

"3. In assessing, adjusting and equalizing 
any railroad property for any year or years 
the state tax commission may arrive at its 
finding, conclusion and judgment, upon its 
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knowledge, or such information as may be 
before it, and shall not be governed in its 
findings, conclusions and Judgment by the 
testimony which may be adduced, further than 
to give to it such weight as the commission 
may think it is entitled to; provided, that 
when any railroad shall extend beyond the 
limits of this state and into another state 
in which a tax is levied and paid on the roll¬ 
ing stock of such road, then the said commis¬ 
sion shall assess, equalize and adjust only 
such proportion of the total value of all the 
rolling stock of such railroad company as the 
number of miles of such road in this state 
bears to the total length of the road as owned 
or controlled by such company." 

However, the State Tax Commission may assess only the distri¬ 
butable property of public utilities. In the case of State ex rel. 
Union Electric Light & Power Co. v. Baker , 316 Mo. 8537 293 3.W. 
399, 402 (banc 1927), the court stated: 

"In State ex rel. v. Hannibal & St. J. R. 

R. Co., 135 Mo. 6l8, 37 S. W. 532, we referred 
to the property designated in the first of 
these two statutes as 'distributable' property, 
and to that designated in the second as 'local' 
property. A distinction thus created between 
these two classes of property, for purposes of 
assessment and based upon the nature of the 
uses to which they are devoted, was indicated 
in State ex rel. v. C., R. I. & P. Ry. Co., 

162 Mo. 391, loc. cit. 394, 63 S. W. 495, 496, 
as follows: 

'The theory of the system of taxing rail¬ 
roads, as contained in our statute, seems to 
be that the railroad, with all the necessary 
appurtenances to its efficient equipment as a 
means of traffic, is to be taken as a whole 
and assessed for taxation by the state board 
of equalization. That does not, however, in¬ 
clude prooerty that is used by a railroad cor¬ 
poration as a collateral facility to its busi¬ 
ness, such as workshops, etc., nor property 
held for purposes other than those of a carrier, 
all of which is subject to taxation by the lo¬ 
cal authorities.'" 



Honorable Plavel J. Butts 


Paragraph 1 of Section 151.020, RSMo 19^9, reads: 

"1. On or before the first day of May in each 
and every year, the president or any authorized 
officer of every railroad company whose road 
is now or which shall hereafter become so far 
completed and in operation as to run locomotive 
engines, with freight or passenger cars there¬ 
on, shall furnish to the state tax commission 
a statement, duly subscribed and sworn to by 
said president or other authorized officer, 
before some officer authorized to administer 
oaths, setting out in detail the total length 
of their road so far as completed, including 
branch or leased roads, the entire length in 
this state, and the length of double or side¬ 
tracks, with depots, water tanks and turntables, 
the length of such road, double or sidetracks 
in each county, municipal township, incorpo¬ 
rated city, town or village through or in which 
it is located in this state; the total number 
of engines and cars of every kind and descrip¬ 
tion, including all palace or sleeping cars, 
passenger and freight cars, and all other mov¬ 
able property owned, used or leased by them 
on the first day of January in each year, and 
the actual cash value thereof." 

Section 151.100, RSMo 19^9, reads: 

"All real property, or tangible personal prop¬ 
erty, including lands, machine and workshops, 
roundhouses, warehouses and other buildings, 
goods, chattels and office furniture of what¬ 
ever kind, and not herein specified, owned or 
controlled by any railroad company or corpora¬ 
tion in this state, shall be assessed by the 
proper assessors in the several counties, 
cities, incorporated towns and villages where¬ 
in such property is located, under the general 
revenue laws of the state and the municipal 
laws regulating the assessments of other lo¬ 
cal property in such counties, cities, incor¬ 
porated towns and villages, respectively, but 
the taxes on the property so assessed shall 
be levied and collected according to the pro¬ 
visions of this chapter." 
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The above statutes provide for taxation of prorerty owned by 
public utilities which includes telegraph, telephone, electric 
power and light companies, electric transmission lines, pipeline 
companies, and express companies. This chapter expressly provides 
that the taxes levied on such property shall be levied and collected 
in the same manner as provided by law for the taxation of railroads 
in this state. 

Under Chapter 151, RSMo, it is the duty of the State Tax Com¬ 
mission to place a value on all the property and to eoualize the 
value of the property commonly-called distributable property to 
the different counties, cities, towns, school districts, and other 
political subdivisions which participate in the taxation of such 
property where the property is located. The statutes require the 
officials of the different companies to submit a list of all their 
property located in the different counties, cities, road districts, 
and so forth, which levy taxes on such property to the State Tax 
Commission to the clerk of the county court of each county in which 
such property is located. Under Section 151.080, RSMo, the State 
Tax Commission apportions the aggregate value of all the property 
to each county, city, road district, and so forth, in which the 
road is located according to the ratio of the number of mile s in 
each county, city, road district, and so forth. It should be noted 
that the theory of taxation of railroad property Is based on the 
fact that tangible property is located in the different counties, 
road districts, cities, and so forth, and that such counties and 
taxing units are to receive taxes on such property that is located 
within their boundaries. In the case of the railroads, the court 
has considered two classes of property—one local and the other 
distributable. The local property Is to be assessed by the county 
assessor or township assessor while the distributable property is 
to be assessed by the State Tax Commission. In regard to railroads, 
the statute describes the property that is distributable. In gen¬ 
eral, it is movable property that has no permanent situs plus the 
tracks on which it runs. The State Tax Commission apportions the 
aggregate value of the distributable property to each county, city, 
and other taxing districts based on the percentage it bears to the 
total property and then the tax rate is levied locally based upon 
such value. This applies only to the property that is classified 
as distributable property. All other property belonging to the 
railroad is assessed under Section 151.100, RSMo, under the gen¬ 
eral revenue laws of the state and the municipal laws regulating 
the assessments of local property. 

The fundamental question we have now Is whether this microwave 
equipment should be classified as local property or as distribut¬ 
able property. It is located in the building in Morgan County and 
has no tangible connection with any other property belonging to the 
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American Telephone and Telegraph Company in Morgan County or in any 
other county, city or taxing district in the state. It is hard to 
see how this equipment can be classified as distributable property 
when this property Is located in a specific area and has no connec¬ 
tion with any other part of the telephone system. All the State 
Tax Commission does is value the distributable property for taxa¬ 
tion and the tax is levied and is paid locally where the property 
is located. The tax is paid under all circumstances where the 
property is located whether It is distributable or not. The the¬ 
ory is that distributable pronertv of a railroad has a situs in 
the taxing unit and the State Tax Commission determines its value 
for tax purposes and taxes are paid locally. 

The microwave tower and eauioment has no physical connection 
with any county other than the one it is located in. Therefore, 

It would be impossible to apportion the assessment value of such 
tower and related eouipment among the various counties in the 
state. This being so, it is local in nature and must be assessed 
by the local county assessor. 

Section 137.095, RSMo, reouires all real and tangible per¬ 
sonal property of all corporations operating in this state shall 
be assessed and taxed in the county in which the property is situ¬ 
ated. It is our view that real estate, the building, the tower, 
and the equipment of the American Telephone and Telegraph Company 
located in Morgan County should be assessed as real and tangible 
personal property in Morgan County by the county assessor of Morgan 
County. 


CONCLUSION 

It is the opinion of this office that the microwave station 
including the tower, equipment, and real estate on which it is 
situated owned by the American Telephone and Telegranh Company 
and located in Morgan County should be assessed by the county as¬ 
sessor of Morgan County. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Moody Mansur. 



JOHN C. DANFORTH 
Attorney General 
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STATE FUNDS: 

BOARD OF FUND COMMISSIONERS: 


The Board of Fund Commissioners 
may not transfer funds in the 
Second State Building Fund to 
general revenue. 


OPINION NO. 166 


May 14, 1973 


Honorable James I. Spainhower 
Treasurer of Missouri 
State Capitol Building 
Jefferson City, Missouri 65101 


Dear Mr. Spainhower: 

This is in response to your request for an opinion on the 
following question: 

"Can the Board of Fund Commissioners transfer 
the balance in the demand checking account of 
the 2nd State Building Fund to General Revenue?'* 

Your opinion request goes on to note: 

"The 2nd State Building Fund bonds were orig¬ 
inally issued in 1957 for a total amount of 
$75,000,000.00. All of these funds have been 
expended with the exception of $20,379.77 
remaining in the fund. There are no requi¬ 
sitions or obligations outstanding against 
this fund." 

Article III, Section 37(a) of the State Constitution provides 
for the issuance of the Second State Building Fund Bonds. The 
proceeds of those bonds are to be used: 

"... for the purpose of repairing, remodel¬ 
ing or rebuilding, or of repairing, remodeling 
and rebuilding state buildings and properties 
at all or any of the penal, correctional and 
reformatory institutions of this state, the 
state training schools, state hospitals and 
state schools and other eleemosynary insti¬ 
tutions of this state, and institutions of 
higher education of this state, and for build¬ 
ing additions thereto and additional buildings 
where necessary, and for furnishing and equip¬ 
ping any such improvements." 
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That section goes on to provide: 

"... The proceeds of the sale or sales of 
any bonds Issued hereunder shall be paid into 
the state treasury and be credited to a fund 
to be designated the 'Second State Building 
Fund. ' 

"The proceeds of the sale of the bonds herein 
authorized shall be expended for the purposes 
for which the bonds are hereinabove authorized 
to be issued." 

In connection with the issuance of the Second State Building 
Fund Bonds, the legislature enacted: 

"An Act authorizing the issuance and sale of 
bonds to the amount of Seventy-five Million 
Dollars ($75,000,000) for the state of Mis¬ 
souri in accordance with the provisions of 
Section 37(a), Article III of the Constitu¬ 
tion of the State of Missouri; defining the 
powers and duties of the Board of Fund Com¬ 
missioners of the State of Missouri ..." 

Laws 1955, p. 769. 

Sections 5 and 6 of that Act provide: 

"'Section 5. The moneys realized from the 
sale of bonds under the provisions of this 
act shall be paid into the state treasury, 
to the credit of the Second State Building 
Fund, and shall be appropriated by the gen¬ 
eral assembly for the purposes for which 
said bonds are hereinabove authorized to be 
issued and for the payment of all necessary 
expenses incidental thereto. 

"'Section 6. The State Treasurer, with the 
approval of said Board of Fund Commissioners, 
is authorized to deposit all of the moneys 
in the Second State Building Fund in any of 
the qualified state depositories of the state. 

All such deposits shall be secured in such 
manner and shall be made upon such terms and 
conditions as are now or may hereafter be 
provided for by law relative to state de¬ 
posits. Any interest received on such de¬ 
posits shall be credited to the Second State 
Building Fund." 
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Thus it may be seen that both the Constitution and the Act 
of the General Assembly require that the proceeds from the issu¬ 
ance of the Second State Building Fund Bonds be placed in a spe¬ 
cial fund in the state treasury. Such proceeds are available 
for appropriation by the General Assembly for the purposes men¬ 
tioned in the first quoted portion of Article III, Section 37(a) 
The Board of Fund Commissioners has no authority to transfer 
moneys in the separate fund to the general revenue fund. 

Your opinion request indicates that the balance of the 
Second State Building Bond Fund is now held in demand deposits. 
Your attention is directed to Section 6 of the Act quoted above. 
That section permits you to invest the money now in the fund to 
earn interest to be credited to the fund. 


CONCLUSION 


It is the opinion of this office that the Board of Fund Com 
missioners may not transfer funds in the Second State Building 
Fund to general revenue. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Charles A. Blackmar. 


Very truly yours. 



JOHN C. DANFORTH 
Attorney General 
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June 19, 1973 


OPINION LETTER NO. 167 

Answer by letter-Card 


Honorable C. David Darnold 
Prosecuting Attorney 
Vernon County 
Buckner Building 
Nevada, Missouri 6*1772 

Dear Mr. Darnold: 

This letter is in response to your request for an ooinion 
asking whether the county court of Vernon County, Missouri, can 
enter into a contract with the city of Nevada, Missouri, under 
which the county court will provide county land for the purpose 
of construction by the city on such property of a city-county 
community recreational center. 

Section 67.755, RSMo, reads in part as follows: 

"1. The governing body of any political 
subdivision may provide, establish, equip, 
develop, operate, maintain and conduct a sys¬ 
tem of public recreation, including parks and 
other recreational grounds, playgrounds, rec¬ 
reational centers, swimming pools, and any 
and all other recreational areas, facilities 
and activities, and may do so by purchase, 
gift, lease, condemnation, exchange or other¬ 
wise, and may employ necessary personnel. 

Funds to be spent for such purposes may be 
set up in their respective budgets by any 
governing body." 

Section 67.760, RSMo, reads as follows: 



"Any two or more governing bodies may 
establish and conduct jointly a system of 



Honorable C. David Darnold 


public recreation and may exercise all the pow¬ 
ers authorized by sections 67.750 to 67.780. 

The respective governing bodies administering 
programs Jointly may provide by agreement among 
themselves for all matters connected with the 
programs and determine what items of cost and 
expense shall be paid by each." 

Section 67.750(2), RSMo, defines "governing body" to include 
both a city council and a county court. 

It is clear from the above statutes that the county and city 
can enter into an agreement to establish and conduct a system of 
public recreation. Under such an agreement the county court may 
provide the land. However, we express no opinion on the propriety 
of any of the terms which might be contained in such a contract. 

Yours very truly. 


JOHN C. DANFORTH 
Attorney General 
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SUPREME COURT RULES: 
CITIES, TOWNS & VILLAGES: 
CONCEALED WEAPONS: 
FIREARMS: 

POLICE: 

BONDS: 


A professional criminal bondsman 
has no authority to carry concealed 
weapons. Further, under Supreme 
Court Rule 32.14, a peace officer 
cannot be accepted as a surety on 
any bail bond. An individual can¬ 
not be appointed as a peace officer 
for the purpose of carrying a con¬ 
cealed weapon. 


OPINION NO. 169 
June 11, 1973 


Honorable Zane White 
Prosecuting Attorney 
Phelps County, Courthouse 
Rolla, Missouri 65401 

Dear Mr. White: 

This official opinion is written in response to your request 
for same in which you addressed the following questions to the 
Office of the Attorney General: 

"Is a professional criminal bondsman who 
is a special policeman in a city of the 4th 
Class exempt from the provisions of Section 
564.610 as a person whose bona fide duty is 
to make arrests, or aid in conserving of 
the peace? 

"Is a professional criminal bondsman who is 
not a peace officer of any kind exempt from 
the provision." 

Section 564.610, RSMo 1969, provides that: 

"If any person shall carry concealed upon or 
about his person a dangerous or deadly wea¬ 
pon of any kind or description, or shall go 
into any church or place where people have 
assembled for religious worship, or into any 
school room or place where people are assem¬ 
bled for educational, political, literary or 
social purposes, or to any election precinct 
on any election day, or into any courtroom 
during the sitting of court, or into any 
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other public assemblage of persons met for 
any lawful purpose other than for militia 
drill, or meetings called under militia law 
of this state, having upon or about his per¬ 
son, concealed or exposed, any kind of fire¬ 
arms, bowie knife, springback knife, razor, 
metal knucks, billy, sword cane, dirk, dag¬ 
ger, slungshot or other similar deadly wea¬ 
pons or shall, in the presence of one or 
more persons, exhibit any such weapons in a 
rude, angry or threatening manner, or shall 
have any such weapon in his possession when 
intoxicated, or, directly or indirectly, 
sell or deliver, loan or barter to any minor 
any such weapon, without the consent of the 
parent or guardian of such minor, he shall, 
upon conviction, be punished by imprisonment 
by the department of corrections for not more 
than five years, or by imprisonment in the 
county Jail not less than fifty days nor more 
than one year, but nothing contained in this 
section shall apply to legally qualified sher ¬ 
iffs, police officers and other persons whose 
bona fide duty is to execute process, civil 
or criminal, make arrests, or aid in conser - 
lng the public peace, nor to persons travel ¬ 
ing in a continuous Journey peaceably through 
this state .** (Emphasis added) 

We shall take up your inquiries in reverse order. We find 
nothing in the law relating to bail and ball bondsmen which would 
make it the "bona fide duty" of a criminal bondsmen to "execute 
process, civil or criminal, make arrests, or aid in conserving 
the public peace. ..." Section 5*4*4.610, RSMo, provides that 
a bailor may discharge his liability under a bond or recognizance 
by surrendering his principal in open court or to the sheriff, 
together with a certified copy of the recognizance (Section 5*4*4. 
620), and by paying all costs pertaining to a forfeiture if done 
prior to any final judgment on said forfeiture. A bondsmen has 
no bona fide duty to do so, however, but may do so to escape li¬ 
ability on the bond. We find nothing in the statutes of the 
State of Missouri which would confer any duty upon a criminal 
bail bondsman. Including any duty to make arrests or conserve the 
public peace, such as would invoke the exemption of Section 56*4. 
610, RSMo, and therefore, we must conclude that the fact of being 
a bail bondsman does not exempt an individual from the statutory 
prohibition against carrying concealed weapons. Please note that 
Section 56*4.610 does not prohibit any citizen from carrying un¬ 
concealed weapons except in certain circumstances. 
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Your other inquiry relating to Section 564.610, RSMo, asks 
whether a criminal bail bondsman who is also a special police¬ 
man in a fourth class city may legally carry a weapon concealed 
upon his person. We find it unnecessary to respond to this ques¬ 
tion in an affirmative or negative manner because we have con¬ 
cluded that a criminal bail bondsman cannot be, at the same time, 
a police officer in a fourth class city. Supreme Court Rule 
32.1*4, V.A.M.R., which sets forth the qualifications of bail bond 
sureties in the State of Missouri, expressly precludes a surety 
on a bail bond from being "a peace officer" or from being an 
"appointed official ... of Missouri or any county or other po¬ 
litical subdivision thereof." Therefore, we must conclude that 
an individual cannot serve as a criminal bail bondsman while at 
the same time having an appointment as a policeman in a city of 
the fourth class. 

Further, appointment as a police officer cannot be used as 
a subterfuge to authorize one without police duties to carry a 
concealed weapon. State v. Jamerson , 252 S.W. 682, 686 (Mo. 1923). 

CONCLUSION 


It is the opinion of this office that a professional crim¬ 
inal bondsman has no authority to carry concealed weapons. Fur¬ 
ther, under Supreme Court Rule 32.14, a peace officer cannot be 
accepted as a surety on any bail bond. An individual cannot be 
appointed as a peace officer for the purpose of carrying a con¬ 
cealed weapon. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Michael L. Boicourt. 


Very truly yours. 



JOHN C. DANFORTH 
Attorney General 
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CRIMINAL LAW: A not-for-profit civic club which 

SUNDAY SALES: operates a gift shop manned by un¬ 

paid volunteer workers selling 

goods, wares, and merchandise prohibited from sale on Sunday under 
Section 563.721, RSMo, is not exempt from the provisions of this 
statute even though the profits are contributed to charity. 


OPINION NO. 171 


June 4, 1973 


Honorable David Q. Reed 
Representative, District 29 
Room 103B, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Reed: 

This is in response to your request for an opinion from this 
office as follows: 

"Is it legal for a not-for-profit civic club 
to operate a gift shop which is manned by un¬ 
paid volunteers on Sunday if all of the pro¬ 
fits of the gift shop are contributed to char¬ 
ity? (Whether or not they occur on Sunday). 

"Not for profit civic club operates a gift 
shop selling merchandise to general public. 

Shop is exclusively staffed by unpaid volun¬ 
teers . 

"All profits of shop are given to charity. 

"Club desires to operate shop on Sunday." 

We assume the goods, wares, and merchandise offered for sale 
are prohibited from being sold on Sunday under Section 563.721, 
RSMo, and your question is whether a not-for-profit civic club 
operated by volunteer workers is exempt under the provisions of 
said statute when all the profits are given to charity. 

Section 563.721, RSMo, provides as follows: 

"1. Whoever engages on Sunday In the busi¬ 
ness of selling or sells or offers for sale on 
such day, at retail, motor vehicles; clothing 
and wearing apparel; clothing accessories; fur¬ 
niture; housewares; home, business or office 
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Honorable David Q. Reed 


furnishings; household, business or office ap¬ 
pliances; hardware; tools; paints; building and 
lumber supply materials; jewelry; silverware; 
watches; clocks; luggage; musical instruments 
and recordings or toys; excluding novelties 
and souvenirs; is guilty of a misdemeanor and 
shall upon conviction for the first offense be 
sentenced to pay a fine of not exceeding one 
hundred dollars, and for the second or any sub¬ 
sequent offense be sentenced to pay a fine of 
not exceeding two hundred dollars or undergo 
confinement not exceeding thirty days in the 
county jail in default thereof. 

"2. Each separate sale or offer to sell 
shall constitute a separate offense. 

"3. Information charging violations of 
this section shall be brought within five days 
after the commission of the alleged offense 
and not thereafter. 

"Jj. The operation of any place of busi¬ 
ness where any goods, wares or merchandise 
are sold or exposed for sale in violation of 
this section is hereby declared to be a pub¬ 
lic and common nuisance." 

We are unable to find any provision of law which exempts a 
not-for-profit civic club, or those persons volunteering their ser¬ 
vices to such a club, from the provisions of the above statute even 
though the profits derived from the operation are given to charity. 

CONCLUSION 

It Is the opinion of this office that a not-for-profit civic 
club which operates a gift shop manned by unpaid volunteer workers 
selling goods, wares, and merchandise prohibited from sale on Sun¬ 
day under Section 563.721, RSMo, is not exempt from the provisions 
of this statute even though the profits are contributed to charity. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Moody Mansur. 



Yours 


JOHN C. DANPORTH 
Attorney General 



The printing of all stationery, 
bills. Journals, and other print¬ 
ing of the legislature or any of 
its creatures such as legislative 
Joint committees, interim commit¬ 
tees or commissions must be purchased by the commissioner of admin¬ 
istration pursuant to the provisions of Sections 34.170 through 
3^.250, RSMo. 


PRINTING: 

GENERAL ASSEMBLY: 
PURCHASING AGENT: 
DEPARTMENT OP REVENUE: 


OPINION NO. 172 


May 11, 1973 


Honorable Ray S. James 
Representative, District 31 
Room 202H, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative James: 

This is in reply to your request for an official opinion of 
this office concerning the question whether printing of all sta¬ 
tionery, bills, Journals, and other printing of the legislature 
or any of its creatures such as legislative Joint committees, in¬ 
terim committees or commissions must be purchased through the 
state purchasing agent. 

First, we note that now wherever the purchasing agent is re¬ 
ferred to it shall mean the commissioner of administration. Section 
26.300, RSMo Supp. 1971. 

Section 34.170, RSMo, provides: 

"The state purchasing agent shall purchase all 
public printing and binding of the state, in ¬ 
cluding that of all executive and administra¬ 
tive departments, bureaus, commissions, insti¬ 
tutions and agencies, the general assembly and 
the supreme court . All state officers shall 
order all of their printing and binding through 
the state purchasing agent. The purchasing 
agent may authorize any state penal, eleemosy¬ 
nary or educational institution to procure all 
or any part of its own printing and binding." 

(Emphasis supplied) 

Section 34.180, RSMo, provides that the commissioner of ad¬ 
ministration shall advise the officials and heads of departments 
for economy purposes as to preparation of manuscript or copy, and 
shall determine, when not otherwise provided by law, for the form, 
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style, size, etc., of all public printing, "except that (1) the 
form of legislative printing may be prescribed by the general 
assembly." 

Thus, these provisions of law explicitly provide that all print¬ 
ing of the legislature must be purchased under the provisions of 
Sections 3*1.170 through 3*1.250, RSMo. 

However, you advise that some members of the legislature take 
the position that such provisions do not apply to printing of the 
legislature in that Section 21.230, RSMo, controls. Section 21.230 
provides: 


"Each house shall control its own contingent ex¬ 
penses; and when any accounts properly charge¬ 
able to the house of representatives are adjust¬ 
ed and allowed according to the rules of that 
house a certificate shall be granted, signed 
by the speaker and attested by the chief clerk; 
and when any account or demand for contingent 
expenses of the senate is allowed according to 
the rules of that house a certificate shall be 
granted, signed by the president and attested 
by the secretary." 

First, it is noted that unlike Section 3*1.170, this provision 
does not specifically refer to printing, but used the term "contin¬ 
gent expenses" which is not defined. 

Assuming the costs of printing constitute a contingent expense, 
the question then is whether these two statutes are in conflict, 
and if so, which one controls. 

The basic rule of statutory construction is to seek legisla¬ 
tive intention, which should be ascertained from words used, if 
that is possible, and, in so doing, words should be given their 
plain and ordinary meaning so as to promote the object and manifest 
purpose of statute. State ex rel. State Highway Commission v. Wiggins , 
*15*1 S.W.2d 899 (Mo. banc 1970). If two provisions can be construed 
with a view of accrediting to the legislature a laudable purpose 
in enacting both provisions and give to both provisions life and 
operative effect, the court should do so. Teasdale v. Mayne, 166 
S. W. 2d 316 (St.L.Ct .App. 19*12). 

It is our opinion that when Sections 21.230 and 3*1.170 are 
read together, considering the object and manifest purposes of both 
sections, that they are not in conflict and both can be given ef¬ 
fect. The fact that the commissioner of administration makes pur¬ 
chases of printing for the legislature does not conflict with the 
general legislative control of its own contingent expenses. 
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However, If it should be considered that the two statutes are 
in conflict, there are two rules of statutory construction that 
apply. The first is that in case of conflict between general and 
special provisions, the special one prevails. McGrew v. Missouri 
Pac. Ry. Co. , 132 S.W. 1076 (Mo. banc 1910). The legislature could 
not have been more specific than the language in Section 3*1.170, 
whereas Section 21.230 is certainly general in nature. According¬ 
ly, under this rule it is also our opinion that Section 3*1.170 is 
controlling. 

The second rule of statutory construction that applies when 
statutes are in conflict is that the one last enacted controls. 
State ex rel. Greene County v. Gideon , 199 S.W. 9*18 (Mo. 19*17). 
Section 3^-170 was first enacted in 19*15 and has only had a minor 
amendment since then. L. 19*15, p. 1*153 §76. Section 21.230 was 
first enacted in 1825 and also has only had minor amendments since 
then. R.S. 1825, p. 506 §8, reading as follows: 

"That each house shall have power to control 
and regulate its own contingent expenses; and 
when any account, properly chargeable to the 
house of representatives, shall be adjusted 
and allowed according to the rules of that 
house, a certificate thereof shall be granted, 
signed by the speaker, and attested by the 
chief clerk; and when any account or demand 
for contingent expenses of the senate, shall 
be adjusted and allowed according to the rules 
of that house, a certificate thereof shall be 
granted, signed by the president, and attested 
by the secretary; and all joint expenses of 
both houses, shall be regulated and controlled 
by their concurrent vote, and shall be ascer¬ 
tained and adjusted according to their Joint 
rules, a certificate thereof shall be issued, 
signed by the president and countersigned by 
the secretary of the senate: and every such 
certificate, to be issued as aforesaid, shall 
specify the amount due, on what account, and 
the fund out of which it is to be paid; and 
the auditor of public accounts, on the delivery 
of such certificate to him, shall draw his war¬ 
rant therefor accordingly, as in case of other 
demands against the state." 


Thus, under this rule also. Section 3*1.170 controls. 



Honorable Ray S. James 


CONCLUSION 


It Is the opinion of this office that the printing of all 
stationery, bills, journals, and other printing of the legislature 
or any of its creatures such as legislative Joint committees, in¬ 
terim committees or commissions must be purchased by the commis¬ 
sioner of administration pursuant to the provisions of Sections 
3*4.170 through 3*4.250, RSMo. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Walter W. Nowotny, Jr. 



JOHN C. DANPORTH 


Attorney General 
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OFFICES OF TME 

GmsoiRAXi cdf Missoum 

Jeffbksox Citv 
June 18, 1973 


OPINION LETTER NO. 173 


Ms. Margie Butler, Executive Secretary 
Missouri State Board of Cosmetology 
201 Bolivar Street 
Jefferson City, Missouri 65101 

Dear Ms. butler: 

This letter opinion is issued in response to your request for 
a ruling on whether the State Board of Cosmetology may, at the re¬ 
quest of an individual school, state on a student’s license the 
school’s actual curriculum hours and duration, even if this cur¬ 
riculum exceeds the state minimum qualifications to be a licensed 
cosmetologist. 

As facts you enclose a blank copy of the license which is used 
by the Board, This license reads as follows: 

"This is to certify that [name] is regis¬ 
tered under the laws of Missouri as a student 
of cosmetology, hairdressing and manicuring in 
[name of school] located at [address] only 
under the supervision of a licensed instructor, 
during such period of instruction which is no 
less than [hours] hours, over a period of no 
less than [months'! , plus make-up time for 
being absent." 

Some schools have a curriculum of longer than the statutory 
minimum of 1220 hours over a period of six months. A few schools 
have requested that you fill In the blanks with the number of hours 


Ms. Margie Butler 


of their curriculum such as "1500 hours over nine months." Pres¬ 
ently, the Board is following the practice of inserting in the 
blanks for hours and duration "1220 hours over a period of six 
months" which is the statutory minimum. 

Section 329.070, RSMo 1969 , provides that all apprentices and 
students shall be registered with the Missouri Board of Cosmetology. 

Section 329.050, RSMo 1969, provides that an applicant for ex¬ 
amination to be a licensed cosmetologist either shall have served 
and completed a period of time as an apprentice or shall have been 
a student in a registered school for at least 1220 hours of training. 

Section 329.040, RSMo 1969 , provides that the cosmetology course 
given by a registered school be at least 1220 hours over a period 
of six months. 


In Opinion No. 223 issued June 1, 1967 , to the then Executive 
Secretary of the Board of Cosmetology (copy enclosed), this office 
held that a registered cosmetology school could not require its 
students to pass a final examination before releasing the students* 
hours and allowing the students to take their state board examina¬ 
tion since the qualifications are set by statute. However, a cos¬ 
metology school, clearly, is not prohibited from having a curricu¬ 
lum of longer than the statutory minimum. 


In Opinion No. 332 issued September 1, 1967 (copy enclosed) 
to the then Executive Secretary of the Board, this office held 
that the Board cannot waive the requirement that an individual be 
at least seventeen years of age before enrolling in a cosmetologv 
course. 


Following the rationale of those opinions, it is clear that 
the State Board of Cosmetology does not have the authority to change 
ox* to increase the statutory educational qualifications required 
to become a licensed cosmetologist in this state. The "1220 hours 
over a period of six months" are statutory qualifications which may 
not be changed by an administrative agency. Should a school decide 
to establish a longer curriculum than what is required by statute, 
it may do so. However, it must be a personal decision between a 
student and a school to take a longer course curriculum. This de¬ 
cision can an no way affect the statutory qualifications set to be 
a licensed cosmetologist. 

Should the State Board comply with the school’s request and 
insert in their students ? licenses that their course must be the 
school's required number of hours and the duration of the course, 
this would be in effect changing the statutory qualifications for 
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these particular students. Also, this practice would be misin¬ 
forming the student as to the state requirements for the license, 
and thus, the students would be the victim of a fraud. The Board 
of Cosmetology was created and established by the Missouri legis¬ 
lature to license cosmetologists who meet the statutory qualifi¬ 
cations. The Board cannot adopt a practice to change these stat¬ 
utory qualifications and misinform their students. 

Yours ve] 

DANPORTH 
Attorney General 



JOHN C. 



Enclosures: Op. No. 223 

6-1-67, Casey 

Op. No. 332 
9-1-67, Casey 
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COUNTIES: A county of the first class having 

COUNTY PURCHASES: a charter form of government may 

CONSTITUTIONAL CHARTER COUNTIES: not adopt an ordinance which pur¬ 
ports to establish a minimum mone¬ 
tary requirement for advertising for bids for supplies, equipment, 
materials or services greater than that established by Section 50. 
660, RSMo 1969. 


OPINION NO. 176 


December 21, 1973 


Honorable Donald L. Manford 
State Senator, District 8 
Room 425, Capitol Building 
Jefferson City, Missouri 65101 

Dear Senator Manford: 

This opinion is in response to your question asking whether 
counties of the first class having a charter form of government 
may set the requirement for advertising for public bids at an 
amount greater than that required by statute. You have advised 
that a county ordinance of Jackson County provides that adver¬ 
tising for bids for supplies and contractual services shall not 
be required when the estimated cost shall not exceed $2,000. 

Article VI, Section 18(b) provides: 

"The charter shall provide for its amendment, 
for the form of the county government, the 
number, kinds, manner of selection, terms of 
office and salaries of the county officers, 
and for the exercise of all powers a: d duties 
of counties and county officers pre. cribcd by 
the Constitution and laws of 1 tate . Tr 

(Emphasis added) 

Section 50.660, RSMo 1969, provides: 

"All contracts shall be executed in the name 
of the county by the head of the depaitment 
or officer concerned, except contracts for 
the purchase of supplies, materials, equip¬ 
ment or services other than personal made 
by the officer in charge of purchasing in 
any county having the officer. No contract 
or order imposing any financial obligation 
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on the county is binding on the county unless 
it is in writing and unless there is a balance 
otherwise unencumbered to the credit of the 
appropriation to which it is to be charged and 
a cash balance otherwise unencumbered in the 
treasury to the credit of the fund from which 
payment is to be made, each sufficient to meet 
the obligation incurred and unless the contract 
or order bears the certification of the ac¬ 
counting officer so stating; except that in 
case of any contract for public works or build¬ 
ings to be paid for from bond funds or from 
taxes levied for the purpose it is sufficient 
for the accounting officer to certify that the 
bonds or taxes have been authorized by vote of 
the people and that there is a sufficient un¬ 
encumbered amount of the bonds yet to be sold 
or of the taxes levied and yet to be collected 
to meet the obligation in case there is not a 
sufficient unencumbered cash balance in the 
treasury. All contracts and purchases shall 
be let to the lowest and best bidder after due 
opportunity for competition, including adver¬ 
tising the proposed letting in a newspaper in 
the county with a circulation of at least five 
hundred copies per issue, if there is one, ex¬ 
cept that the advertising is not required in 
case of contracts or purchases involving an ex¬ 
penditure of less than five hundred dollars, 
in which case notice shall be posted on the 
bulletin board in the courthouse. It is not 
necessary to obtain bids on any purchase in 
the amount of one hundred dollars or less 
made from any one person, firm or corporation 
during any period of thirty days. .'11 bids 
for any contract or purchase mav bi rejected 
and new bids advertised for. Contracts which 
provide that the person contracting with the 
county shall, during the term of the contract, 
furnish to the county at the price therein 
specified the supplies, materials, equipment 
or services other than personal therein de¬ 
scribed, in the quantities required, and from 
time to time as ordered by the officer in charge 
of purchasing during the term of the contract, 
need not bear the certification of the account¬ 
ing officer, as herein provided; but all orders 
for supplies, materials, equipment or services 
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other than personal shall bear the certifica¬ 
tion. In case of such contract, no financial 
obligation accrues against the county until 
the supplies, materials, equipment or services 
other than personal are so ordered and the cer¬ 
tificate furnished." 

It is settled that a charter county remains a legal subdivi¬ 
sion of the state and as such is charged with the performance of 
state functions as are other counties, notwithstanding its charter. 
Casper v. Hetlage , 359 S.W.2d 781 (Mo. 1962); State ex inf. Dalton 
ex rel. Shepley"v. Gambel , 280 S.W.2d 656 (Mo. banc 1955) . The pri¬ 
mary function of the charter is to vest the management of county 
business in county agencies as provided by the charter or ordinance 
rather than in a county court. Casper v. Hetlage , supra ; State ex 
rel. Kowats v. Arnold, 204 S.W.2d 254, 236 (Mo. banc 1947)1 Bradford 
v. Phelps County , THT S.W.2d 996, 999 (Mo. 1948); Article VI, Sec- 
tion 18(a), Constitution of Missouri (1945). However, a charter 
county may enact its own legislation governing matters which are 
primarily of local concern. State ex inf. Anderson ex rel. Weinstein 
v. St. Louis County , 421 S.W.2d 24 9 , 254 (Mo. banc 1967) ; 5itat.e ex 
rel. O'Brien v. Roos , 397 S.W.2d 578, 582 (Mo. 1965). 

The central issue posed by your question is whether the pur¬ 
chase of supplies and services by a charter county is a matter pri¬ 
marily of local concern or a state governmental function. 

In Heilman v. St. Louis County , 302 S.W.2d 911, 917 (Mo. 1957), 
the Supreme Court assumed without discussion that Section 50.660 
was applicable to charter counties. Additionally, a companion 
statute, Section 50.640, RSMo 1969, has been construed to be ap¬ 
plicable to St. Louis County, a charter county, with respect to 
the determination of the budget and number of employees of the 
circuit court and circuit clerk. State ex inf. Anderson ex rel. 
Weinstein v. St. Louis Countv , supra . The cotrt determined that 
the policy of the state required that the ci cuit court be permitted 
to determine the number of personnel reason!bly necessary to carry 
on the functions of the court. 

Chapter 12, RSMo 1969, the voting machine law, was held ap¬ 
plicable to St. Louis County, a charter county, despite a con¬ 
flicting charter provision authorizing the county council to des¬ 
ignate the type and number of voting machines to be purchased and 
used. State ex rel. Cole v. Matthews , 274 S.W.2d 286 (Mo. banc 
1954). The conduct of elections was determined to be a state func¬ 
tion in scope and this governmental function extended to the des¬ 
ignation of the type and number of voting machines. 
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Honorable Donald L. Manford 


This office has previously determined that a prosecuting at¬ 
torney of a constitutional charter county may he required by stat¬ 
ute to devote his full time and energy to his duties. See Opinion 
No. 254, issued March 29, 1966, to Maurice Schechter. 

We have concluded that expenditures of public funds for sup¬ 
plies and services is a matter of statewide concern. Any construc¬ 
tion which would permit a charter county to buy supplies, equipment, 
materials or services in an amount contrary to the provisions of 
Section 50.660 without the necessity of advertising for bids would 
be plainly contrary to the legislative intent. Accordingly, the 
ordinance enacted by the county legislature of Jackson County which 
purports to establish the minimum bid requirement for supplies and 
services conflicts with the county budget law, Section 50.660, RSMo 
1969, and may not be permitted to stand. 

CONCLUSION 

It is the opinion of this office that a county of the first 
class having a charter form of government may not adopt an ordi¬ 
nance \ hich purports to establish a minimum monetary requirement 
for advertising for bids for supplies, equipment, materials or 
services greater than that established by Section 50.660, RSMo 
1969. 


The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Donald R. Bird. 


Yours very truly. 




JOHN C. DANFORTH 
Attorney General 


Enclosure: Op. No. 234 

3-29-66, Schechter 


- 4 - 



May 7, 1973 


OPINION LETTER NO. 177 
Answer by Letter - Klaffenbach 


Honorable William B. Waters 
Missouri Senate, District 17 
426 Capitol Building 
Jefferson City, Missouri 65101 

Honorable Stan Thomas 
State Representative, District 18 
313 Capitol Building 
Jefferson City, Missouri 65101 

Gentlemen: 

This letter is in answer to your opinion request asking 
whether an eight mile road district organized under the provi¬ 
sions of Sections 233*010, RSMo et seq., is automatically dis¬ 
solved when a county becomes a first class county. 

Your question arises because of the provisions of Section 
233*010, which states: 

"Territory not exceeding eight mile3 square, 
wherein is located any city, town or village 
containing less than one hundred thousand 
Inhabitants, may be organized as herein set 
forth into a special road district; provided, 
however, the provisions of this section shall 
not apply to counties under township organi¬ 
zation or to class one counties" 

In our Opinion No. 18, dated October 13, 1947, to Collier, 
copy enclosed, we held that such road districts were not auto¬ 
matically dissolved when a county votes in township organization. 
We believe the reasoning contained in that opinion is applicable 
in the premises and that an eight mile road district is not auto¬ 
matically dissolved when a county becomes a first class county. 


FILED 
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Honorable William B. Waters 
Honorable Stan Thomas 


We wish to caution you however that an opinion of this of¬ 
fice does not have the force of law. Considering the complex¬ 
ities involved in reaching such a conclusion in the absence of 
a statutory provision or decision of an appellate court of this 
state directly in point and the likelihood that litigation as 
to tax levies by such districts and distribution of road and 
bridge taxes to such districts will be instituted, it would be 
wise to introduce legislation which will clearly resolve the 
issues presented. 

Very truly yours. 


JOHN C. DANFORTH 
Attorney General 

Enclosure: Op. No. 18 

10 / 13 /^ 7 , Collier 
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SCHOOLS: 


A grading system must bear a rational 
relationship to a legitimate educa¬ 
tional goal and must be reasonably administered. A teacher may take 
a student’s tardiness into account in determining the student's grade 
when.the tardiness affects the student's performance in the class. 
However, this office will not decide whether any particular grade 
was improperly lowered due to the consideration of possibly irrele¬ 
vant factors, since this is not the sort of question appropriate for 
resolution by the Attorney General, and it is a decision which has 
been entrusted by Missouri law to local school officials. 


OPINION NO. 178 


August 23, 1973 


Honorable Morris G. Westfall 
Representative, District 133 
Rural Route 2 
Halfway, Missouri 65663 

Dear Representative Westfall: 

This official opinion is in response to your reouest for a 
ruling on the.following question: 

"Does a school teacher have the authority to 
lower a student's grade as punishment for a 
student being tardy to class?" 

Section 171.011, RSMo 1969, grants the power to regulate grad¬ 
ing policy to the local school boards in the following language: 

"The school board of each school district in 
the state may make all needful rules and reg¬ 
ulations for the organization, grading and 
government in the school district. The rules 
shall take effect when a cony of the rules, 
duly signed by order of the board, is deposited 
with the district clerk. The district clerk 
shall transmit forthwith a cony of the rules 
to the teachers employed in the schools. The 
rules may be amended or repealed in like manner." 

In Opinion Letter No. 7^ issued March 20, 1973, to Cloy E. 
Whitney (cony enclosed), we concluded that Section 171.011 was con¬ 
stitutional and that a grading system satisfied due process require¬ 
ments if it bears a rational relationship to a legitimate educational 
goal of the school district and if it is reasonably administered. 


FILED 

I 7g 



Honorable Morris G. Westfall 


We believe that a teacher could reasonably conclude in appropriate 
circumstances that tardiness has affected a student's academic per¬ 
formance. For instance, the grades in a foreign language or labo¬ 
ratory class could be based on class participation, and a student 
who is chronically late or absent would have done less class work 
than others in the course. Similar examples come to mind with re¬ 
gard to many other classes as well. When tardiness affects the 
quality of a student's work, it may be taken into account in grad¬ 
ing. However, it would probably be unreasonable for a student's 
grade to be lowered for tardiness where tardiness has no effect 
on a legitimate educational goal being furthered by the grading 
system. 

As a general matter, the decision to give a particular grade 
is a complex one based on many facets of the student's performance 
and without the full facts—from both the teacher's and student's 
viewpoint—we believe that anyone who attempts to second-guess the 
giving of a grade should act with caution. Furthermore, in pre¬ 
paring Attorney General's opinions, this office is limited to the 
resolution of questions of law and ascertaining the facts in any 
given situation involving grading is beyond the function of this 
office. Questions about particular grades should be submitted to 
local school officials, who are entrusted with the responsibility 
for establishing and administering a grading system. Section 171. 
Oil, supra . 


CONCLUSION 

It is, therefore, the opinion of this office that a grading 
system must bear a rational relationship to a legitimate educa¬ 
tional goal and must be reasonably administered. A teacher may 
take a student's tardiness into account in determining the stu¬ 
dent's grade when the tardiness affects the student's performance 
in the class. However, this office will not decide whether any 
particular grade was improperly lowered due to the consideration 
of possibly irrelevant factors, since this is not the sort of ques¬ 
tion appropriate for resolution by the Attorney General, and it is 
a decision which has been entrusted by Missouri law to local school 
officials. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Richard E. Vodra. 



JOHN C. DANFORTH 
Attorney General 

Enclosure: Op. Ltr. No. 7^ 

3-20-73, Whitney 
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June 8, 1973 


OPINION LETTER NO. 179 


Honorable William Raisch 
Representative, District 107 
Room 236D, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Raisch: 

This letter is in response to your opinion request on the 
following submitted question: 

"Do the provisions of Missouri's Liquor 
Control Lav;, specifically sections 311.332, 

311.334, and 311.336, RSMo, relating to reg¬ 
ulation of liquor prices constitute Illegal 
price fixing or illegal collusion in pricing?" 

The United States Supreme Court decided in the case of Parker 
v. Brown , 317 U.S. 341 (1943) that certain activities of state gov¬ 
ernments were not included in the proscriptions of the federal re¬ 
straint of trade laws. The decision in Parker has been illuminated 
upon frequently by federal courts. The general rule is that when 
a state acts in its sovereign capacity, as opposed to acting in a 
proprietary function, such activities are not proscribed by restraint 
of trade laws. 

In a recent case discussing the Parker immunity, George R. 
Whitten, Jr., Inc, v. Paddock Pool Builders, Inc. , 424 F.2d 25 (1st 
Cir. 19707^ the First Circuit, in determining when immunity from 
restraint of trade laws applies, stated: 

". . . Our reading of Parker convinces us that 
valid government action confers antitrust im¬ 
munity only when government determines that 
competition is not the summum bonum in a par¬ 
ticular field and deliberately attempts to pro¬ 
vide an alternate form of public regulation." 

(424 F.2d 25, 30 ) 



Honorable William Raisch 


It is this office’s opinion that the enactment by the General 
Assembly of the state of Missouri of Sections 311 . 332 ', 311.334, and 
311.336, RSMo 1969, constitutes a determination by the state, in its 
sovereign capacity, that the business within the liquor industry be 
controlled by appropriate statutes without, in this particular In¬ 
stance, the proscriptions of both federal and state restraint of 
trade laws being made applicable thereto. 

It is the opinion of this office in answer to your letter that 
Sections 311.332, 311.334, and 311.336, RSMo 1969 , relating to the 
regulation of liquor prices do not constitute "illegal price fixing 
or illegal collusion in pricing." 



JOHN C. DANPORTH 
Attorney General 
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May 24, 1973 


OPINION LETTER NO. 180 
Answer by Letter - Klaffenbach 


Honorable Donald J. Hancock 
State Representative, District 153 
301 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Hancock: 

This letter Is In response to your question asking: 

"When a hospital district has been estab¬ 
lished under Chapter 206, RSMo 1969, and a 
fixed hospital location has been established 
pursuant to Section 206.070, may the Board 
of Directors under the authority of Section 
206.110 or any other authority, change the 
location of such hospital." 

Section 206.070, RSMo, provides: 

"Each legal voter residing within the terri¬ 
tory shall have the right to cast a ballot 
at the election. The ballot shall be in 
substantially the following form: 

PROPOSITION 

Shall there be organized in the Counties of 

. , State of Missouri, a Hospital 

District for the establishment and operation 

of a hospital to be located at . 

in . County, Missouri, and having 

the power to Impose a property tax not to 
exceed the annual rate of fifteen cents on 
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Honorable Donald J. Hancock 


the hundred dollars assessed valuation with¬ 
out voter approval, and such additional tax 
as may be approved hereafter by vote thereon 
to be known as 1 .Hospital Dis¬ 

trict* a 3 prayed for by petition filed with 

the County Clerk of . County, 

Missouri, on the .... day of ...» 19 • • 

YES 

NO 

(Instructions to voters: To vote in favor 
of the foregoing proposition, place a cross 
mark (X) in the square opposite the word 
YES. To vote against the proposition, place 
a cross mark (X) in the square opposite the 
word NO.)" 

Section 206.110, RSMo, provides in part: 

*'l. A hospital district shall have and ex¬ 
ercise the following governmental powers, and 
all other powers incidental, necessary, con¬ 
venient or desirable to carry out and effec- 
uate the express powers: 

(1) To establish and maintain a hospital 
and hospital facilities within its corporate 
limits, and to construct, acquire, develop, 
expand, extend and improve any such hospital 
or hospital facility." 

Thus there appears to be a conflict between the form of the 
ballot which is required to be in substantially the form provided 
in Section 206.070 and the provisions of subsection 1(1) of Sec¬ 
tion 206.110, in that the ballot form sets out the particular 
location of the hospital and the substantive provisions authorize 
the hospital district to establish a hospital within its corpo¬ 
rate limits. 

We are inclined to the view that the form of the ballot is 
directory and not mandatory, that its acceptance by the voters 
does not bind the board to any particular location within the 
district, and that the board has the power to locate the hospi¬ 
tal anywhere within the district. We base this view on our 
belief that the substantive provisions of Section 206.110 con¬ 
trol and on the fact that nothing in the form of the petition to 
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Honorable Donald J. Hancock 


create the district, Section 206.020, RSMo, or in the subsequent 
procedure prior to calling the election, gives any indication 
that a site is to be fixed by the voters. 

However, in order to be completely fair in our appraisal of 
the situation we also wish to note that we have considerable un¬ 
certainty as to how the Missouri courts would rule on the ques¬ 
tion because we find no direct precedent to guide our decision 
and view the applicable rules of statutory construction as some¬ 
what conflicting as applied in the premises. 

In a related but distinguishable case. State v. Wenom , 32 
S.W.2d 59» 62 (1930), the Missouri Supreme Court refused to re¬ 
quire a school board to construct a school on a site selected by 
the voters in an election authorizing the issuance of bonds to 
purchase a school building. There, however, the statute did not 
prescribe a form of ballot designating the site and the court 
held that the board's authority to locate the school building 
according to the board's discretion was controlling. In the 
premises, the ballot form, as we have noted, for some reason 
which we are unable to ascertain, specifies the site. In this 
respect it is our understanding that some of the provisions 
which pertain to hospital districts in our laws were taken from 
the Illinois statutes. This is, from our research, apparently 
true of the above provisions relative to the powers of the board 
of directors of the hospital district to select a site, although 
the form of the ballot in Illinois does not specify the site. 
Further, by comparison, the provisions of the Nursing Home Dis¬ 
trict laws enacted in 1963 subsequent to the Hospital District 
laws enacted in 1961, contain a ballot form. Section 198.260, 
RSMo, which states that the nursing home will be located within 
the boundaries of the proposed district, and again, many of the 
related substantive provisions are similar to those of the Hos¬ 
pital District laws. 

You have also indicated that on two occasions propositions 
have been submitted to the voters to designate the site else¬ 
where and that the propositions were defeated. Thus it appears 
that the matter is of considerable local controversy and that 
litigation respecting the question is probable. Our views, of 
course, do not have the force of law, and it is our suggestion 
that a court action be brought to resolve the matter. 

Very truly yours, 


JOHN C. DANFORTH 
Attorney General 
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May 4, 1973 


OPINION LETTER NO. 181 
Answer by Letter - Burns 


Honorable Vic Downi ng 
State Representative, District 162 
303 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Downing: 

This is in answer to your opinion request dated May 2, 

1973, asking whether the student financial assistance program 
enacted by Senate Bill No. 613 of the Second Regular Session 
of the 76 th General Assembly violates any of the provisions of 
Sections 5 or 7 of Article I, Sections 36 or 38 (a) of Article 
III or Section 8 of Article IX of the Constitution of Missouri. 
In your letter transmitting such opinion request you state, 

"Last year you [Attorney General] explained that it would be 
improper to give an opinion on this law because you [Attorney 
General] thought that it would be challenged in court." 

On August 30, 1972, Opinion Letter No. 237 was rendered to 
you and the fourth paragraph of such opinion letter did state 
that the Attorney General anticipated that the Act would prob¬ 
ably be challenged in the courts. However, your attention is 
directed to the fact that the opinion letter stated, "We have 
examined the Act in question and we find no clear violation of 
the Constitution." The opinion letter also pointed out the 
established principle of constitutional construction, which is, 
a statute will be held to be unconstitutional only when there 
is a clear conflict between such legislative enactment and the 
Constitution. It is clear that Opinion Letter No. 237, 1972 
specifically holds that the Attorney General finds no violation 
of the Constitution of Missouri in the provisions of Senate Bill 
No. 613 of the 76th General Assembly, Second Regular Session, 
providing for student financial assistance. 
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Honorable Vic Downing 


We are enclosing a copy of Opinion Letter No. 162, rendered 
April 18, 1973» to Dr. Jack L. Cross, in which we reiterated our 
holding as to the constitutionality of Senate Bill No. 613 of 
the Second Regular Session of the 76th General Assembly. 

We are also enclosing Opinion No. 80, rendered March 22, 1961, 
to J. W. Schwada, and Opinion No. 71, rendered April 3, 1951, to 
Elmer L. Pigg. As such opinions point out the rule is well set¬ 
tled in this state that a public officer has no standing or right 
to refuse to carry out the duties imposed upon him by a statute 
on the ground that he believes such statute is unconstitutional 
except in the case where the Attorney General of the state ha3 
advised such public official that the statute is unconstitu¬ 
tional. Such cases hold that it is the duty of a public official 
to carry out the duties imposed upon him by statute unless the 
statute is declared to be unconstitutional by the Attorney General 
or by a court of competent Jurisdiction. 

Very truly yours, 


JOHN C. DANFORTK 
Attorney General 


Enclosures: Op. Ltr. No. 162 
V18/73 , Cross 

Op. No. 80 
3/22/61, Schwada 

Op. No. 71 

V3/51, Plgg 
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Jbffekson City 

May 7, 1973 


OPINION LETTER NO. 182 


Honorable Lawrence J. Lee 
Missouri Senate 
330 State Capitol Building 
Jefferson City, Missouri 65 IOI 

Dear Senator Lee: 

This is in answer to your recent opinion request in which 
you propounded the following question: 

“Does a statute enacted in 1927 , and still 
in the statutes, become unenforceable when, 
upon adoption of the 1945 Constitution, 
this statute is in direct conflict with a 
provision of that constitution?" 

You have not set forth any specific statutory provisions 
nor constitutional provisions. Therefore, our answer can only 
be one of general lav;. 

The general rule as to the validity of statutory provisions 
contrary to a constitutional provision is found in the case of 
Curators of Central College v. Rose , 182 S.W.2d 145 (1944), where 
the Supreme Court of Missouri held, l.c. 148: 

". . .'If a previous law conflicts with a new 
constitutional provision, the law withers and 
decays and stands for naught, as fully as if 
it had been specifically repealed. 1 State 
ex rel. Goldman v. Hiller, Mo.Sup., 278 S.W. 

708, 709; State ex rel. Dengel v. Hartmann, 

339 Mo. 200, 96 S.W.2d 329." 

However, the rule also is that if the constitutional provi¬ 
sion is intended as a limitation only on future legislation, it 



Honorable Lawrence J. Lee 


does not affect a statute in effect when such constitutional pro¬ 
vision is adopted. In the case of County of Ralls v. Douglass , 
105 U.S. 728 (1881), the United States Supreme Court said, l.c. 
731: 


". . .The Supreme Court of Missouri has many 
times decided, and this court, following such 
decisions, has always held, that the provi¬ 
sion in the State Constitution of 1865 , art. 
11, sect. 14, prohibiting a county from be¬ 
coming a stockholder in or loaning its credit 
to a corporation without a vote of the people, 
was intended as a limitation on future legis¬ 
lation only, and did not operate to repeal 
enabling acts in existence when the Consti¬ 
tution took effect. State v» Macon County 
Court, 4I Mo. 453; Kansas Cit y, £c. Railroad 
Co. v. Alderman , 47 id. 3?9T~ State v. County 
Court of Sullivan County , 51 id. 522, decided 
in I 873 T In which it was said, 'it has always 
been held that the provision of the Constitu¬ 
tion, art. 11, sect. 14, was a limitation 
upon the future power of the legislature, and 
was not intended to retroact so as to have 
any controlling application to laws in exis¬ 
tence when tiie Constitution was adopted;' 

State v. Greene County , 54 id. 540; County 


of 

Callaway v. 

Poster, 

93 

u.s. 567 

; County 

of 

Scotland v. 

Thomas, 

94 

id. 682; 

County of 


Henry v. Nicolay , 95 id. 619; County of Cass 
v. Gillett , 100 id. 585 . ..." 

In the case of State ex rel. Harrison v. Fraizer , 11 S.W. 

973 (1889), the Supreme Court of Missouri said, l.c. 973: 

. .The constitutional declaration regard¬ 
ing the power and duty of the general assem¬ 
bly, in respect of the registration of voters, 
is, by its terms, evidently designed to have 
a prospective operation only. It does not 
purport to repeal any existing law such as is 
here under discussion, nor do we think any 
such purpose can be fairly inferred from its 
language, especially when we consider that, 
unless such an intent is evident beyond rea¬ 
sonable question, we should assume, as a rule 
of construction, that only a prospective oper¬ 
ation of the constitution was contemplated. 
Shreveport v. Cole, 129 U.S. 36 , 9 Sup.Ct. 

Rep. 210. . . ." 
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Honorable Lawrence J. Lee 


It was held by the Supreme Court of Missouri In the case of 
Truste es of Wi lliam Jewell College of Liberty v. Beavers , 171 
S.W. 2d 604 (± 9 ^ 3 ), that a statute passed by the Missouri Legis¬ 
lature in 1851 exempting real estate held or acquired by William 
Jewell College from taxation became a part of the charter of such 
college and could not be repealed by any subsequently adopted 
state constitutional provisions because to do so would violate 
the provisions of Section 10 of Article I of the United States 
Constitution providing that no state shall pass any lav/ impairing 
the obligation of contracts. In such case the court further held 
in answer to the contention that there v/as in existence at the 
time the exemption statute was passed, a general law providing 
that any tax exemption was revocable that the intent of the pro¬ 
visions in the 1865 and. 1875 Constitutions providing that no 
property except that specifically provided for therein could be 
exempted from taxation v/as prospective only. The court said, 
l.c. 609> quoting from the case of State ex rel. Dosenbach v. 

St. Jospeh's Convent of Mercy , 116 Mo. 575 3 22 S.W. $11: 

". . .'We are unable to see why the consti¬ 
tution of 1875 should receive, as to these 
sections, a different construction from that 
of 1865 . As to prospective legislation, they 
are both clear and specific, but in neither 
do we discover any intention that they should 

j _ x. > • -1 o w t> 

g ,\* v o. c i/i'Oiipc u U-LV e j.y . 

"'It would be violative of this almost uni¬ 
versal canon of construction to hold that 
these general affirmative provisions should 
have a retroactive effect, and that they re¬ 
peal this exemption, under the general lan¬ 
guage of the constitution in the section 
quoted. 1 " 

As stated above, we make no ruling as to whether any spe¬ 
cific statute allegedly contrary to some constitutional provision 
is invalid but we have set forth above the general principles to 
be applied in making such determination. 


Very truly yours. 



JOHN C. DANPORTH 
Attorney General 
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December 27, 1973 


OPINION LETTER NO. 183 


Honorable DeVerne Calloway 
State Representative, District 81 
Room 406 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Mrs. Calloway: 

This letter opinion is in response to your request for a 
ruling on the following question: 

"Does a board of education have the author¬ 
ity to lease or otherwise acquire property 
outside the boundaries of the district for 
use by the district in carrying a regular 
program of instruction for elementary and 
secondary pupils who reside in the district?" 

As set forth in your opinion request, the factual setting 
giving rise to your opinion is as follows: 

"The board of education for the School Dis¬ 
trict of the City of St. Louis has insuffi¬ 
cient funds with which to construct new 
buildings or additions to existing buildings. 

However, due to the closing of one or more 
nonpublic schools, buildings are available 
for leasing only a short distance outside 
the boundary of the district. Leasing of 
these facilities x^ould alleviate serious 
overcrowding in existing facilities." 

Since your opinion request deals specifically with the school 
district of the City of St. Louis, our response will refer primar¬ 
ily to that district. The government of the school system in St. 
Louis, a metropolitan district under Missouri law, is entrusted 





Honorable DeVerne Calloway 


to a twelve member board of education, which has the power to 
. purchase, receive, hold and sell property, and do all 
things necessary to accomplish the purpose for which the school 
district is organized." Section 162.571, RSMo 1969. The board 
of education is given the general powers of other school districts 
in the state, and specifically is authorized to "purchase and 
hold" property needed for public education. Section 162.621(6), 
RSMo 1969. These general powers include the power to select and 
abandon school sites and the power to rent school buildings when 
the school board believes that to be desirable. Crow v. Consoli ¬ 
dated School Dist. No. 7 , 36 S.W.2d 676 (Spr.Ct.App. 1931); Kemper 
v. Long ] 212 S.W. 871 (Mo. 1919)- The question asked by you is 
whether these powers extend to the rental of school buildings 
located outside the territorial confines of the district. 

As a starting point, we must begin with the general rule that 
political subdivisions of a state can operate only within their 
boundaries unless expressly authorized by statute to go beyond: 

"As a general rule the powers of a municipal 
corporation cease at municipal boundaries 
and cannot, without plain manifestation of 
legislative intention, be exercised beyond 
its limits, at least as far as governmental 
functions are concerned, even though it may 
have acquired property outside of its geo¬ 
graphical limits. Within and subject to its 
constitutional limitations, the legislature, 
however, may, and often does, authorize the 
exercise of powers beyond municipal limits, 
and in accordance with the terms of the au¬ 
thorization, a municipal corporation may 
operate beyond its boundaries." 62 C.J.S., 

Municipal Corporations, Sec. Ull, p. 283 . 

"It has been announced as a general rule 
that a municipal corporation has no power 
to purchase and hold land beyond its terri¬ 
torial limits, unless the power has been spe¬ 
cially conferred on it by the legislature; 
and such power is not necessarily conferred 
by a general grant.of power to purchase, 
hold, and convey such property, real and 
personal, as may be necessary for its public 
uses and purposes. The legislature, however, 
may confer such power, either in express terms 
or by necessary implication; and there are 
cases in which, without any special grant of 
such power, it has been implied as necessary 
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Honorable DeVerne Calloway 


in order to carry out powers granted. It 
has been held, however, that, where a statute 
authorizes the purchase of lands within the 
corporate limits only, power to purchase 
land outside such limits may not be implied." 

63 C.J.S., Municipal Corporations, Sec. 952, 
p. 502. 

Accord, Taylor v. Dimmitt , 78 S.W.2d 84l, 98 A.L.R. 995 (Mo. 1934). 

Although these authorities speak in terms of municipal cor¬ 
porations, we believe that the principles expressed apply equally 
to school districts. A school district is a public corporation 
granted limited powers by the legislature, but it lacks the gen¬ 
eral governmental powers possessed by municipal corporations such 
as cities and counties. State ex rel. Carrollton School Dist. 

No. 1 v. Gordon , 133 S.W. 44 (Mo. 1910); School Dist. of Oakland 
v. School Dist. of Joplin , 102 S.W.2d 909 (Mo. 1937); cf. Wilson , 
v. School Dist. of Philadelphia , 195 A. 90, 94, 95, 113 A.L.R. 

1401 (Pa. 1937). Restrictions applicable generally to municipal 
corporations are also applicable to bodies with lesser authority 
such as school districts, and this would include geographical 
restrictions on the exercise of public functions. Therefore, 
the St. Louis Board of Education has no common-law power to lease 
property outside the district's boundaries, and before it can do 
so it must be able to point to specific statutory authority. 

Our analysis of the statutes starts with Section 162.621, 

RSMo 1969, dealing with the powers of metropolitan school boards: 

"The board of education shall have general 
and supervisory control, government and man¬ 
agement of public schools and public school 
property of the district in the city and 
shall exercise generally all powers in the 
administration of the public school system 
therein. The board of education has all the 
powers of other school districts under the 
laws of this state except as herein provided 
and shall perform all duties required by gen¬ 
eral laws of school districts so far as they 
are applicable to the public school affairs 
of the city and are consistent with this law. 

It shall appoint the officers, agents and 
employees it deems necessary and proper and 
fix their compensation. The board of edu¬ 
cation may: 
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"(1) Make, amend and repeal rules and 
bylaws for its meetings and proceedings, for 
the government, regulation and management 
of public schools and school property in 
the city , for the transaction of its busi¬ 
ness, and the examination, qualification • 
and employment of teachers, which rules and 
bylaws are binding on the board of educa¬ 
tion and all parties dealing with it until 
formally repealed; 

* * * 

(6) Purchase and hold all property, real 
and personal, deemed by it necessary for the 
purposes of public education; . . 

(Emphasis added) 

The language of this section implies that school property of the 
district must be located within the city limits. 

Since school districts are political subdivisions of the 
state and since they derive their powers from the legislature, 
it is clear that the legislature may give school districts the 
power to buy, rent, or otherwise acquire property located out- 
tside the district’s boundaries. However, in the absence of any 
such grant of power, the St. Louis district lacks the authority 
to enter into the proposed school rental about which you inquire. 

It is therefore our view that the board of education of a 
metropolitan school district does not have the authority to lease 
or otherwise acquire property outside the boundaries of the dis¬ 
trict for use by the district in carrying out a regular program 
of instruction for elementary and secondary pupils who reside 
in the district. 


Very truly yours. 




JOHN C. DANPORTH 
Attorney General 


SCHOOLS: A public school district may accept 

voluntary donations or contributions 
from individuals to help defray the costs of educational programs 
offered by the district. The contributor may specify the program 
to be aided by his donation, and the school district may bind it¬ 
self to use the money for that purpose provided that in so doing 
it does not discriminate between students on the basis of whether 
they or their parents have made a donation. 


OPINION NO. 184 


October 15, 1973 


Honorable J. Anthony Dill 
State Representative, District 102 
7723 Ravenhill Drive 
Affton, Missouri 

Dear Representative Dill: 

This official opinion is in response to your request for 
a ruling on the following questions: 

"1. May a public school district accept vol¬ 
untary donations or contributions from 
individuals to help defray the costs of 
educational programs offered by the 
district? 

"2. If an individual makes a voluntary con¬ 
tribution to a public school district to 
help defray the costs of educational 
programs, may the contributor specify 
the object of the donation and may the 
public school district be bound by such 
a specification? (Example: If a con¬ 
tributor made a contribution to be used 
for purchase of band music or supplies, 
is the district obliged to use the con¬ 
tribution for such purposes?)" 

You state that "Parents and other interested parties have 
expressed the desire to continue making extra payments to schools 
on a voluntary and non-obligatory basis to help their schools." 

We assume that these contributions are truly voluntary on the 
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part of the contributors and are not a substitute for illegal 
fees. We do not have any facts presented by the opinion request 
and therefore limit our holding to the right of a district gen¬ 
erally to accept donations for specified purposes. 

School districts in Missouri are expressly authorized by 
Section 165.011, RSMo 1969, to accept money donated to them for 
a specific purpose. This section, in relevant part, reads as 
follows: 


"... Money donated to the school districts 
shall be placed to the credit of the fund 
where it can be expended to meet the purpose 
for which it was donated and accepted. Money 
received from any other source whatsoever 
shall be placed to the credit of the fund 
or funds designated by the board." 

We believe that this section authorizes the kind of donation 
about which you ask. If "parents and other interested parties" 
want to support a particular program in the schools by making do¬ 
nations, the school has the power to accept these donations and 
earmark the funds for the specific program in question. However, 
a school may not require a donation as a precondition for enroll¬ 
ment in any course, and while a donation may be designated for 
the support of a specific program, it may not be designated for 
the use of a specific student. A school district may not dis¬ 
criminate in the use of public funds between students equally 
eligible and qualified for participation in a school function 
based on whether one of the students (or his parents) has donated 
money for the support of that function. See Opinion No. 6, 
Gordon, 5-2-73. 

It should be noted that these conclusions apply only to do¬ 
nations made to the school itself. We do not wish to suggest 
that a student may not use his own property while participating 
in a school function. 


CONCLUSION 

It is, therefore, the opinion of this office that a public 
school district may accept voluntary donations or contributions 
from individuals to help defray the costs of educational programs 
offered by the district. The contributor may specify the program 
to be aided by his donation, and the school district may bind it¬ 
self to use the money for that purpose provided that in so doing 
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it does not discriminate between students on the basis of whether 
they or their parents have made a donation. 


The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Richard E. Vodra. 


Very truly yours , 

JOHN C. DANFORTH 
Attorney General 



Enclosure: Op. No. 6 

5-2-73» Gordon 
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The Governor of the state of Missouri 
has authority under the provisions 
of Chapter 44, RSMo, to declare that 
an emergency exists because of a na¬ 
tural disaster of ma.lor proportions 
and to expend appropriations available for providing relief pursuant 
to a state plan for the benefit of persons affected by the disaster. 


GOVERNOR: 

DIVISION OP WELFARE: 
PUBLIC CALAMITY: 
CONSTITUTIONAL LAW: 


OPINION NO. 185 


May 15, 1973 


Honorable William C. Phelps 
Lieutenant Governor of Missouri 
327 State Capitol Building 
Jefferson City, Missouri 65101 

Dear Lieutenant Governor Phelps: 

This opinion is in response to your question asking whether 
the state of Missouri has authority to lease and install improve¬ 
ments such as utilities upon land sites for the purpose of locating 
mobile homes that will be occupied by persons who have been dis¬ 
lodged from their homes by the flooding which has recently occurred 
in counties declared by the President to be eligible for disaster 
aid. 

You state that: 

"Overall in the State of Missouri, approx¬ 
imately 800 families have been dislocated 
from their permanent homes and will need 
mobile homes for purposes of temporary hous¬ 
ing because adenuate housing is not available 
in the vicinity. Federal law permits the 
Department of Housing and Urban Development 
to rent the mobile homes or provide the 
homes if state and local governments pro¬ 
vide the land site with properly Installed 
utilities." 

Section 38(a) of Article III of the Missouri Constitution 
excepts from the prohibitions imposed on the General Assembly 
respecting grants and gifts to Individuals "aid in public calam¬ 
ity." Thus the General Assembly unnuestionably has the authority 
to provide aid in public calamity. 

In implementation of such constitutional authority, the Gen¬ 
eral Assembly provided in Section 207.010, RSMo, that: 
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"1. The division of welfare is an integral 
part of the department of public health and 
welfare and shall have and exercise all the 
powers and duties necessary to carry out 
fully and effectively the purposes assigned 
to it by law and shall be the state agency 
to [administer state plans and laws involving] 

* # * 

(3) Aid or relief in cases o*' public calamity; 

tl 


Further, Section 208.060, RSMo, provides in part: 

"Application for any benefits under any law 
of this state administered by the division 
of welfare acting as a state agency shall 
be filed in the county office. '"Plication 
for aid to dependent children shjui be made 
by the person with whom the child will live 
while receiving aid. All aDplications shall 
be in writing, or reduced to writing upon 
blank forms furnished by the division of 
welfare, and shall contain such information 
as may be reauired by the division of wel¬ 
fare or by any federal authorities under 
the social security law and amendments there¬ 
to. The term 'benefits’ as used herein or 
in this law shall be construed to mean: 

# * * 

(3) Aid or public relief to individuals in 
cases of public calamity; ..." 

We conclude from the above that the Division of Welfare has 
the authority to administer relief programs. 

Section 208.170, RSMo, which contains provisions for such re¬ 
lief funds provides in part: 

"1. The state treasurer shall be treasurer 
and custodian of all funds and moneys of the 
division of welfare and shall issue checks upon 
such fund or funds in accordance with such rules 
and regulations as the division of welfare shall 
prescribe. 
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"2. There Is hereby established as a spe¬ 
cial fund, separate and apart from the public 
moneys of this state, the following: 

» * » 

(3) Relief fund; 

* * « 

"5. The relief fund shall consist of 
moneys appropriated by the state, and such 
moneys as may be received from the federal 
government or other sources for aid or relief 
in cases of public calamity. All expenditures 
for aid or relief in cases of public calamity 
shall be oaid from this fund." 

However, only persons who come withir eligibility reauire- 

ments of Section 208.010, RSMo, can receive assistance under Chap¬ 
ter 208. In the premises. It appears that many of the victims of 
such a disaster will not meet the strict eligibility reouirements 
which govern assistance administered by the Division of Welfare. 
Therefore, many of the persons inouired about in your opinion re¬ 
quest could not be assisted by the Division of Welfare out of ap¬ 
propriations to the Division for aid in a public calamity. 

You have also informed us that the Governor has declared an 
"emergency" to exist within the meaning of the term as defined in 
Section ^.010(4), RSMo. Section 4^.100, RSMo, which authorizes 
the Governor to declare an emergency provides in part: 

"1. The emergency powers of the governor 
shall be as follows: 

(1) The provisions of this section shall 
be operative only during the existence of a 
state of emergency (referred to in this sec¬ 
tion as 'emergency'). The existence of an 
emergency may be proclaimed by the governor 
or by resolution of the legislature, if the 
governor in his proclamation, or the legisla¬ 
ture in its resolution, finds that an attack 
upon the United States has occurred, or that 
a natural disaster of major proportions has 
actually occurred within this state, and that 
the safety and welfare of the inhabitants of* 
this state reauire an invocation of the pro¬ 
visions of this section. 

» « * 
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(4) During the period that the state of 
emergency exists or continues, the governor 
shall: 

(a) Enforce and put into operation all 
plans, rules and regulations relating to di¬ 
sasters and emergency management of resources 
adopted under this law and to assume direct 
operational control of all emergency forces 
and volunteers in the state; 

(b) Take action and give directions to 
state and local law enforcement officers and 
agencies as may be reasonable and necessary 
for the purpose of securing compliance with 
the provisions of this law and with the orders, 
rules and regulations made pursuant thereof; 

* * * 

(j) To perform and exercise such other 
functions, powers and duties as may be neces¬ 
sary to promote and secure the safety and 
protection of the civilian population." 

Section 44.120, RSMo, provides: 

"All expenses, salaries and other payments 
authorized by this law, and chargeable to 
the state, including any payments required 
by any compacts or agreements made hereunder, 
shall be paid out of the general revenues 
from the state treasury." 

Further, Section 44.130, with respect to plans and regulations, 
provides: 


"1. Every plan, rule and regulation 
adopted by the governor under the provisions 
of this law and every amendment thereof shall 
be filed in the office of the secretary of 
state. 

"2. Any person violating any rule or reg¬ 
ulation adopted under this law after it has 
become effective during an emergency or any 
person or officer violating any provision of 
this law shall be deemed guilty of a misdemeanor." 


- 4 - 



Honorable William C. Phelps 


Thus, it is obvious that once the Governor has declared an 
emergency within the meaning of Chanter M, RSMo, he is legally 
vested with broad cowers respecting the nubile welfare. The Gov¬ 
ernor may thus proceed with a plan adonted or may ma’/e or amend 
such plan to meet the exigencies of the situation. Further, under 
Section M.110, RSMo, in carrvinr out the emerrenev rowers under 
this law the Governor and the executive officers of the state are 
authorized and "... directed to utilize the services, enuinment, 
supplies and facilities of existing departments, o r fices, and agen¬ 
cies of the state and political subdivisions thereof to the maximum 
extent practicable, . . ." 

We conclude that the Governor has the power to use state appro¬ 
priations for disaster purposes to provide emergency housing in such 
a case and may utilize such state agencies as he desires to carry 
out the objectives of the plan and in conformity with the plan. 

In the premises, however, we are of the view that it is not 
the function of this office to determine t’ nature or extent of 
the relief that can or should be granted. 

CONCLUSION 

It is the opinion of this office that the Governor of the state 
of Missouri has authority under the provisions of Chanter RSMo, 
to declare that an emergency exists because of a natu al disaster 
of major proportions and to expend appropriations available for pro¬ 
viding relief pursuant to a state plan for the bene # '* f of persons 
affected by the disaster. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 


Yours very truly 



\T0HN C. DANFORTH 
Attorney General 
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UNIVERSITIES: 

APPROPRIATIONS: 


The General Assembly may authorize 
the expenditure of state funds for 
capital improvement purposes on the 
campuses of Missouri Western State 
College and Missouri Southern State 
College. 


OPINION NO. 186 


May 17, 1973 


Honorable James Russell 
Representative, District 58 
Room 306, Capitol Building 
Jefferson City, Missouri 65101 


Dear Representative Russell: 

This is in response to your reouest for an opinion from this 
office as follows: 

"May the General Assembly authorize the 
expenditure of funds of the state for capital 
improvement purposes on the campuses of Mis¬ 
souri Western University and Missouri Southern 
University? 

"A request was made in House Bill #9 of 
the 77th General Assembly, First Regular Ses¬ 
sion, for funds of the state for capital im¬ 
provement purposes. The buildings and facil¬ 
ities at these two universities belong to the 
junior college districts and not to the state. 

Before appropriating money to the universities 
for the prescribed purposes, it is necessary 
to determine whether the General Assembly can 
legally do so." 

We assume the Missouri Western University, to which you refer, 
is Missouri Western State College established under Section 17^.250, 
RSMo, in St. Joseph, Missouri, and Missouri Southern University, to 
which you refer, is Missouri Southern State College established un¬ 
der Section 17^.230, RSMo, In Jasper County, Missouri. 

Section 17^.260, RSMo, provides for the appointment of a board 
of regents consisting of five members appointed by the Governor with 
the advice and consent of the Senate who are responsible for the 
administration of the Missouri Western State College and the Mis¬ 
souri Western Junior College. It further provides as follows: 
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"2. The state shall provide the funds nec¬ 
essary to provide the staff for and operation 
of the state senior college. The board of trust¬ 
ees of the junior college district shall levy 
a tax within the district, as provided in sec¬ 
tions 178.770 to 178.890, RSMo, which, together 
with state aid provided for Junior colleges and 
funds available from any other sources , will 
be sufficient to pay the costs of the operation 
of the junior college and the costs of any caoi- 
tal improvements for both the junior and senior 
college." (Emphasis added) 

Section 174.2^0, RSMo, provides for a board of regents consist¬ 
ing of five members appointed by the Governor with the advice and 
consent of the Senate who shall be responsible for the administra¬ 
tion of the Missouri Southern State College and the Jasper County 
Junior College. It further provides as follows: 

"2. The state shall provide the funds nec¬ 
essary to provide the staff for and operation 
of the state senior college. The board of 
trustees of the junior college district shall 
levy a tax within the district as provided in 
sections 178.770 to 178. 890 , RSMo, which, to¬ 
gether with state aid provided for Junior col¬ 
leges and funds available from any other sources , 
will be sufficient to pay the costs of the op¬ 
eration of the junior college and the costs of 
any capital Improvements for both the junior 
and senior college." (Emphasis added) 

Under the above statutes, the state is reouired to provide the 
funds necessary to provide the staff for the operation of the state 
senior college. Such statutes further reouire the board of trustees 
to levy a tax within the district which, together with state aid 
provided for junior colleges and funds available from other sources , 
will be sufficient to pay the costs of the operation of the Junior 
college and the cost of any capital improvements for both the Ju¬ 
nior and senior colleges. 

Under Sections 17^.260 and 17^.2^0, the state is obligated 
only to provide funds for the staff for the operation of the state 
senior colleges. The boards of trustees of the junior college dis¬ 
tricts have the obligation of levying a tax within the districts 
which, together with state aid provided for Junior colleges and 
funds available from any other sources, is sufficient to pay the 
costs of the operation of the junior college and the costs of any 
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capital improvements of both the junior and senior colleges. It 
is clear from such statutes that funds may be available from other 
sources than the junior college district tax levy to provide for 
all or a part of the costs of capital improvements. If no other 
funds are available then the entire cost of the capital improve¬ 
ments must be raised by a tax levy by the boards of trustees of 
the junior college districts. 

There are, however, no constitutional or statutory provisions 
prohibiting the use of state funds for capital improvements for the 
senior colleges. Missouri Southern College and Missouri Western 
College, as pointed above, are state colleges and appropriations 
may be made for the benefit of such colleges just as appropriations 
are made for the other state colleges or universities that have been 
in existence for manv years. The state of Missouri has obligated 
itself only to provide funds necessary to provide the staff for an 
operation of state senior colleges designated Missouri Southern 
and Missouri Western but we find no provision prohibiting the 
appropriating of state money for capital improvements for Missouri 
Southern and Missouri Western Colleges. The auestion of whether 
or not appropriations for capital improvements for Missouri South¬ 
ern or Missouri Western are to be made is one to be determined 
by the legislature In assessing the needs for capital improvements 
for such institutions after taking into consideration the total 
amount of state money available for appropriations and the require¬ 
ments of other state institutions and offices. 

CONCLUSION 

It is the opinion of this office that the General Assembly 
may authorize the expenditure of state funds for capital improve¬ 
ment purposes on the campuses of Missouri Western State College 
and Missouri Southern State College. 



JOHN C. DANPORTH 
Attorney General 
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OFFICES OF TIIE 

JOHN c. danforth ATTOMOS’F GMKIHJRAL ©F MlSSOUHI 

ATTORNEY GENERAL 

Jbppbksos City 
August 13, 1973 


OPINION LETTER NO. 188 


Mr. James L. Wilson 
Director of Parks 
Missouri State Park Board 
Post Office Box 176 
Jefferson City, Missouri 65101 

Dear Mr. Wilson: 

This is in response to your request for my legal opinion on 
the following question: 

"Does the Missouri State Park Board have the 
legal authority to invest funds of the Con¬ 
federate Memorial Park Endowment Fund and use 
the income therefrom for the maintenance of 
the Confederate Memorial State Park?" 

In 1925, the General Assembly established the Confederate 
Soldiers’ Home Endowment Fund to be administered by the board of 
trustees of such home. The fund was to be composed of gifts, do¬ 
nations, and bequests from private sources and was to be used for 
maintenance of certain described land in Lafayette County as a 
permanent memorial park to the valor of Confederate soldiers. The 
board of trustees was authorized to invest the moneys of the fund, 
to use the income derived from the investment for maintenance of 
the park grounds, and to retain the principal intact as a perma¬ 
nent endowment fund. L.Mo. 1925, p. 136 . 

The General Assembly in 19^3 abolished the board of trustees 
and transferred the control and management of the Confederate Sol¬ 
diers’ Home to the Board of Managers of the State Eleemosynary In¬ 
stitutions. Custody of the endowment fund was likewise placed in 
the board of managers and it was given similar authority to in¬ 
vest the moneys of the fund and to use the income for maintenance 
of the park grounds while leaving the principal intact. L.Mo. 19^3 
p. 953. ‘ ' -- 
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The Division of Welfare succeeded to the role of the Board of 
Managers of the State Eleemosynary Institutions in 19^9. Senate 
Bill No. 1067, L.Mo. 19^9 . 

In 1951, the Confederate Soldiers’ Home was abolished and all 
its property except the memorial park transferred to the Department 
of Public Health and Welfare. The control, maintenance, and admin¬ 
istration of the Confederate Memorial Park was transferred to the 
State Park Board and control of the endowment fund was also trans¬ 
ferred to the State Park Board. The park board was authorized to 
accept gifts, donations or bequests for the maintenance of the Con¬ 
federate Memorial Park, to sell, convey or otherwise convert into 
money any property so received, to invest such moneys, and to use 
the income for maintenance of the park while preserving intact the 
principal. L.Mo. 1951, p. 77^ . 

Finally, in 1957, the General Assembly again identified the 
grounds of the memorial park the same as they had been described 
in the Laws of 1925, declared such grounds a permanent memorial 
park to the valor of Confederate soldiers during the War Between 
the States, and continued the State Park Board’s control, main¬ 
tenance, and administration of the park and the endowment fund. 

The maximum amount of the fund was set at $75,000.00 but other¬ 
wise the State Park Board's power over the fund was not changed. 
L.Mo. 1957, p. 306 ; Sections 253.110 and 253.120, RSMo . 

You have advised us that as of May 16, 1973, the total assets 
of the Confederate Memorial State Park Permanent Endowment Fund 
was $26,260.65, with the major portion thereof invested in United 
States Treasury Bonds. These bonds are secured by the State Park 
Board in a safe deposit box in the Central Trust Bank. The State 
Park Board maintains a small amount of the fund in a checking ac¬ 
count with the bank for use as needed at the Confederate Memorial 
Park. The State Treasurer does not have any custody or control of 
the fund, and the General Assembly does not periodically appropriate 
moneys from the fund for the State Park Board’s use. 

We understand your question to be whether the Missouri State 
Park Board is the proper custodian of the Confederate Memorial 
Park Permanent Endowment Fund, whether the park board rnay manage 
and invest the assets of such fund, and whether the park board 
may use the income of such fund without appropriation thereof. 

For the same reasons expressed in our Opinion Letter No. 91, 

May 26, 1971, to Robinson (copy enclosed), we believe the assets 
of the Confederate Memorial Park Permanent Endowment Fund are 
within the purview of Article IV, Section 15 of the Constitution 
and Section 30.2^0, RSMo , and should be handled accordingly. We 
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therefore believe custody of the fund should be transferred to the 
State Treasurer for management and investment consistent with Article 
IV, Section 15 , and that subsequent use of the income of the fund 
should be as authorized by proper legislative appropriation to the 
State Park Board. 

Yours very truly, 

c -- 

JOHN C. DANPORTH 
Attorney General 

Enclosure: Op. Ltr. No. 91 

5-26-71, Robinson 
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May 24, 1973 


OPINION LETTER NO. 191 
Answer by letter-Klaffenbach 


Dr. Richard S. Brownlee, Chairman 
American Revolution Bicentennial 
Commission of Missouri 
Elmer Ellis Library 
Columbia, Missouri 65201 


Dear Dr. Brownlee: 

This letter Is In answer to your question asking: 

’’Is the American Revolution Bicentennial Com¬ 
mission of Missouri authorized to employ staff 
personnel additional to a secretary?" 

The American Revolution Bicentennial Commission of Missouri 
was created by House Bill No. 1559, 76th General Assembly, Second 
Regular Session. 

Section 1 of the bill provides that the Commission Is to serve 
without compensation although the members are to "be reimbursed for 
their actual and necessary expenses Incurred In the performance of 
their duties." Subsections 4 and 5 of Section 1 provide: 

"4. The commission may recommend additional 
persons to assist In Its work and the governor 
may appoint such persons, and any others he 
deems necessary, to serve as honorary members. 

Honorary members shall serve without compensa¬ 
tion and shall not be reimbursed for expenses. 

"5. The commission shall employ a secre¬ 
tary to perform the duties designated by the 
commission." 
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In addition, we note that Section 3 of the bill provides for 
cooperation between the Commission and state departments, agencies 
and various officers. 

It Is our view that the above provisions indicate that the 
legislature intended to authorize the employment of only one em¬ 
ployee, a secretary, and that such other persons as are required 
to assist in the work of the Commission may be appointed by the 
Governor to serve without compensation and without reimbursement 
for expenses. 


Yours very truly. 


JOHN C. DANFORTH 
Attorney General 
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Jbffbusox City 
May 30, 1973 


OPINION LETTER NO. 193 


Honorable Robert Fowler 
Representative, District 69 
Room 401, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Fowler: 

This letter is in response to your question in which you ask: 

"Is there some way a city of the 4th class in 
St. Louis County can require that a policeman 
remain with the city for a certain period of 
time after the said city has paid his salary 
for sixteen ( 16 ) weeks of school, either in 
St. Louis Police Academy, or St. Louis County 
Police Academy?" 

We presume you refer to the training requirements pursuant to 
Section 66.250, RSMo Supp. 1971. 

Our view is that it is clear that there is no way in which 
officers can be forced to remain on the police force of the city 
in light of the Thirteenth Amendment to the United States Consti¬ 
tution which prohibits involuntary servitude. See Thompson v. 
Bunton, 22 S.W. 863 (Mo. banc 1893); 16 C.J.S. Cons titu tional Law 
§203(1). . 



JOHN C. DANFORTH 
Attorney General 



OFFICERS: Public defender offices created 

PUBLIC DEFENDERS: under the provisions of Senate 

GENERAL ASSEMBLY: Committee Substitute for House 

Bill No. 131*1, 76th General As¬ 
sembly, Second Regular Session, may be abolished during the terms 
of the Incumbent public defenders. The incumbents have no right 
to any salary after the offices are abolished. 


OPINION NO. 19*» 


May 29, 1973 


Honorable Morris G. Westfall 
Representative, District 133 
Room 236A, Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Westfall: 

This opinion is in response to your request asking: 

"If legislation Is passed abolishing the full 
time Public Defender office in one judicial 
district and establishing an anpointed coun¬ 
sel orogram, how long will the full time Pub¬ 
lic Defender be allowed to receive the Public 
Defender salary?" 

Public defenders are appointed under the provisions of sub¬ 
section 2, section 3 of Senate Committee Substitute for House Bill 
No. 131*1, 76th General Assembly, Second Regular Session, for a term 
of four years. That subsection provides: 

"2. The defender shall hold office for 
a term of four years, beginning on the first 
day of January following his appointment, but 
if a public defender is appointed before Jan¬ 
uary 1, 1973, he shall hold office until Jan¬ 
uary 1, 1973, and he may then be appointed for 
a full four year term beginning January 1, 1973. 

The defender may be reappointed for additional 
terms of four years." 

In State ex rel. V oss v. Davis , 418 S.W.2d 163 (1967 ), the 
Missouri Supreme Court held that *a public officer has ". . .no 
vested nor private property right In a public office . . ."or its 
term. In Davls the court auoted with approval this statement from 
Sanders v. Kansas City, 162 S.W. 6b3, 665 (K.C.Mo.App. 191*0: 
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"... [A]n officer elected or appointed even 
for a definite term takes office with the im¬ 
plied understanding that the power which cre¬ 
ated the office may abolish it before the ex¬ 
piration of his term, in which event he will 
find himself out of office. . . 

It is our view that the legislature having created the office 
has the power to abolish the office. When the office is abolished, 
the incumbent has no further right to the emoluments of the office 
because the office then no longer exists. 

It should be clear, however, that any legislation to abolish 
the office during the term of an officer should address itself 
clearly to that puroose because the Missouri courts are reluctant 
in the case of any ambiguity whatsoever to hold that an office 
with a term, whether elective or anpointive, is vacated or abol¬ 
ished. Cf. State ex rel. Hall v. Vaughn , ^83 S.W.2d 396 (Mo. banc 
1972). In addition, it is clear that such legislation cannot be 
specifically designed to oust an incumbent and must not fall within 
the category of special legislation. 

CONCLUSION 

It is the opinion of this office that public defender offices 
created under the provisions of Senate Committee Substitute for 
House Bill No. 131^, 76 th General Assembly, Second Regular Session, 
may be abolished during the terms of the incumbent public defenders. 
The incumbents have no right to any salary after the offices are 
abolished. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 

Yours very truly, 

^ JOHN C. DANFORTH ^ 

Attorney General 
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WATER SUPPLY DISTRICTS: A public water supply district 

organized under Chapter 247, RSMo, 
cannot charge a property owner or 
the tenant of real property for 
delinquent water bills of former 
tenants. 


OPINION NO. 196 


September 4, 1973 


Honorable Vernon King 
Representative, District 16 
2007 East Ridge Drive 
Excelsior Springs, Missouri 

Dear Representative King: 

This is in response to your reauest for an ODinion from this 
office as follows: 

"Can Public Water District No. 2 in Ray County 
charge a property owner or the tenant of real 
property for delinquent water bills of former 
tenants. 

"Public Water District No. 2, Ray County, 
whose offices are located in Richmond, Mis¬ 
souri, are charging the property owner or the 
future tenant for any and all delinquent water 
bills of former tenants." 

Chapter 247, RSMo, provides for the establishment of public 
water supply districts. Section 247.020, RSMo, provides that when 
the districts are formed they shall be known as public water sup¬ 
ply districts of the counties in which the districts are located 
and shall be political corporations of the state of Missouri and 
shall be invested with all the powers conferred upon them by the 
provisions of this chapter. Section 247.050, RSMo, provides that 
they shall have the following powers provided therein including: 

"The following powers are hereby conferred 
upon public water supply districts organized 
under the provisions of sections 247.010 to 
247.220: 

* « > 




Honorable Vernon King 


(1*0 To provide for the collection of 
taxes and rates or charges for water and water 
service; 

(15) To sell and distribute water to the 
inhabitants of the district and to consumers 
outside the district, delivered within or at 
the boundaries of the district; 

(16) To fix rates for the sale of water; 

and 


(17) To make general rules and regulations 
in relation to the management of the affairs of 
the district." 

Section 2*47.110, RSMo, provides for the fixing of rates or 
charges for water or water service furnished by the district to 
be vested in a board of directors. The rates or charges to be 
fixed shall at all times be reasonable and the board shall take 
into consideration the sum or sums reauired to retire outstanding 
special obligation bonded indebtedness, the need for extension of 
mains, repairs, depreciation, enlargement of the plant, adequate 
service, obsolescence, overhead charges, operating expenses, and 
the need of an operating fund which the district may need in 
emergencies. 

Section 2*17.120, RSMo, provides for the board of directors to 
make estimates of the amount of taxes required to be levied to pro¬ 
vide for the purposes of the district as specified in this chapter. 

Under these statutes, the establishing and operating expenses 
of the district are to be maintained by taxes as well as by service 
charges for the water that is used and furnished to its customers. 

In your opinion request, you inquire whether the property owner 
or the future tenant can be charged or held liable for unpaid water 
bills of former tenants; and we assume you want to know whether the 
water district has authority to refuse water service or disconnect 
for nonpayment of such charges. 

We are unable to find any statutory provision authorizing the 
property owner or the tenant to be charged for delinquent water 
bills of the prior property owner or prior tenant. 

A municipality or a private concern supplying water to the 
public may prescribe and enforce a rule or regulation which pro¬ 
vides for shutting off the water supply from a consumer who has 


- 2 - 



Honorable Vernon King 


defaulted In the payment of the same. Mulrooney v. Obear , 171 Mo. 
613, 71 S.W. 1019 (Mo. 1903); McDaniel v. The Springfield Waterworks 
Company , 48 Mo.App. 273 (St.L.Ct.App. 1892). 

In 94 C.J.S. Waters §305, the general rule of law Is that pay¬ 
ment of lawful water charges by the consumer may be enforced by 
shutting off water when bills are overdue and refusing to furnish 
water until they are paid. The general rule of law, as stated 
therein, in regard to shutting off the water for nonpayment of 
bills incurred by one other than the current occupant or consumer 
of the premises, Is stated as follows: 

"A municipality or water company cannot 
resort to cutting off the water supply as a 
means of collecting bills left unpaid by a 
former tenant, occupant, or owner of the build¬ 
ing, in the absence of a statute expressly au¬ 
thorizing it or making the arrearages a lien 
on the landsi or of contractual authority, al¬ 
though it may do so where such a statute or 
lien exists, but not where a lien once had has 
been lost. In other words, no right exists 
to cut off the water supply to comnel payment 
of a bill which it is not the duty of the con¬ 
sumer to pay. So, a company’s rule that ser¬ 
vice might be discontinued if the water rates 
are unpaid for a specified period makes the 
new owner of property liable for service ren¬ 
dered while the property is owned by him, but 
not for service rendered while the property 
was owned by the prior owner. 

"Except where there is a statute making 
the charge a lien on the premises, a tenant 
cannot be denied water service because the 
landlord is in arrears, and the tenant need 
not, in such case, pay the arrears of the land¬ 
lord as a condition to water service; nor may 
an owner be refused water for failure of a ten¬ 
ant to pay his bill where the owner has not 
guaranteed payment. 

"Where the discontinuance of service for 
nonpayment of another's arrearages is autho¬ 
rized, the water may not be shut off unless the 
consumer had notice that he would be required 
to pay. The right to shut off the water for 
nonpayment of another's bills, where it exists. 
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is not waived by the failure of the city to 
exercise its statutory right to require a de¬ 
posit for the payment of the bills." 

In Vanderberg v. Kansas City Missouri Gas Company , 105 S.W. 17 
(K.C.Ct.App. 1907), the plaintiff sued the Kansas City Gas Company, 
a private utility, for damages for shutting off the gas at the 
apartment rented by plaintiff's husband and where the family lived. 
The gas company undertook to furnish gas service but later discov¬ 
ered plaintiff's husband was delinquent in gas bills for gas ser¬ 
vice furnished at the place of business which her husband operated. 
The franchise from the city gave the gas company the right to shut 
off the gas for any consumer who was in arrears for more than 15 
days for gas service. The gas company then shut off the gas at 
the apartment that was rented by plaintiff's husband. Plaintiff 
petitioned the gas company to furnish service to her at this apart¬ 
ment which they refused to do and as a result this suit was insti¬ 
tuted. The court held that plaintiff was not the tenant of the 
premises and not entitled to have gas service furnished to the 
apartment which was rented in another person's name. In discussing 
the rights of a public utility to refuse service because of delin¬ 
quent bills owed by other persons, the court stated, l.c. 608: 

"And, further, on the hypothesis that 
plaintiff had come to defendant as the tenant 
of premises where she desired to consume gas, 
defendant had no right to compel her to pay 
the debt of another as a condition without 
the performance of which it would not supply 
her. The provision in the charter by which 
defendant could discontinue service to a de¬ 
linquent customer is a reasonable regulation 
and, therefore, one which the courts will en¬ 
force. Compelling applicants to deposit a 
sufficient amount of cash to guarantee the 
payment of monthly bills likewise is a rea¬ 
sonable regulation. The company either would 
have to go out of business or else increase 
the rates charged to paying consumers to meet 
the loss of revenue from the failure of others 
to pay if it could not legally protect itself 
against such loss, by requiring cash deposits 
and by stopping its service to delinquents. 

But there is no more reason for compelling a 
married women to pay her husband’s debt, for 
the payment of which she is not legally bound, 
than there would be for compelling her to pay 
the debt of a stranger. The attempt made by 
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defendant to coerce her Into paying such debt 
was unreasonable and her failure to submit to 
such coercion afforded no lawful excuse for 
defendant’s refusal to enter Into a contract 
with her.” 

The general rule as to liability of the occupant or owner of 
the premises for unpaid charges for utilities furnished third per¬ 
sons is stated in 19 A.L.R.3d 1232-1233 as follows: 

’’Municipalities and public utility com¬ 
panies have frequently sought reimbursement 
of unpaid charges for utilities from the prop¬ 
erty served itself, or someone connected with 
the property, such as an occupant or owner, 
other than the one who incurred the charges. 

The conventional rule has been that liability 
for the debt of another cannot be imposed in 
the absence pf special agreement or statutory 
authorization for a lien on the property, and 
ordinances or regulations seeking to impose 
such liability have usually been held unrea¬ 
sonable in the absence of an authorized lien. 

In numerous cases the courts have recognized 
that in the absence of a lien authorized by 
statute or special agreement, there can be no 
imposition of liability, for utility charges 
incurred, upon one other than the user or one 
who contracted for the supply.” 

Numerous cases of the courts in other states are cited in sup¬ 
port of this rule. 

In City of Maryville v. Cushman , 249 S.W.2d 347 (Mo. banc 1952) 
the court held a statute, and an ordinance incorporating it, pro¬ 
viding that the owner of premises occupied by a tenant is liable 
with such tenant for charges for water services, and that the city 
may sue the occupant or owner or both to recover any sums due for 
such services, without imposing a lien on the property, did not 
deny due process of law, the court reasoning that an owner is 
charged with notice of a statute and ordinance to the above effect, 
and that the obvious theory was that the obligation of the owner 
rested upon a contract implied from the fact that he connects his 
real estate with water facilities of the city and permits the occu¬ 
pant to so use the real estate. 

In the above case, a decision was based on what is now Section 
250.140, RSMo, which provides as follows: 
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"Sewerage services or water and sewerage ser¬ 
vices combined shall be deemed to be furnished 
to both the occupant and owner of the premises 
receiving such service and the city, town or 
village or sewer district rendering such ser¬ 
vices shall have power to sue the occupant or 
owner, or both, of such real estate in a civil 
action to recover any sums due for such services, 
plus a reasonable attorney's fee to be fixed 
by the court." 

This section has no application to water supply districts and 
we find no statute giving a water supply district power to recover 
from the owner or future tenant for delinquent bills of former 
tenants. 

It is our view that under the above-statutory provisions and 
court decisions cited herein, a public water supply district or¬ 
ganized under Chapter 2^7, RSMo, cannot charge a property owner 
or the tenant of the property for delinquent water bills of the 
owner or former tenants. 


CONCLUSION 

It is the opinion of this office that a public water supply 
district organized under Chapter 2^7, RSMo, cannot charge a prop¬ 
erty owner or the tenant of real property for delinquent water 
bills of former tenants. 


The foregoing opinion, which I hereby approve, was prepared 
by my assistant. Moody Mansur. 



JOHN C. DANPORTH 
Attorney General 
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May 29 , 1973 


OPINION LETTER NO. 198 


M r . B . W. Rob :1 n s o n 

Assistant Commissioner 

Director, Career and Adult Education 

Department of Education 

Jefferson State Office Building 

Jefferson City, Missouri 65101 

D e ar Mr. Ro b 1 n s o n: 


This is in answer to your request for our review of the annual 
revision of the State Plan for Vocational and Technical Education 
in Missouri, said revision being necessary under the provisions of 
one v oct-Acionax no u cam on mop or 196.5, Public Law 8b—2iu, as amenaed' 


in 1968 by Public Law 90-576 (20 U.S.C 


, Section 124.1 et seq.). 


o f i 

It 


It is the opinion of this 
of Education is the "state board" in this s 
of Section 108(8) of Public, Law 90-576. Al 
Missouri State Board of Education has the a 
law to submit a State Plan for Vocational Education and to admin 


the Missouri State Board 
tate within the meaning 
so, we find that the 
u.thoritv under state 


78 


420 to 178.580, RSMo 1969. Further, we thi 
of this Plan can be carried out by the sfcat 
Commissioner of Education has been duly aut 
State Board of Education to submit the Stat 


me. See Sections 
nk that the provisions 
e; and we note that the 
borized by the Missouri 
e Plan for Vocational 
represent the Missouri 


State Board of Education in 
Section 178.540, RSMo 1 nf;n 


all matters pertaining thereto 


In conjunction with this 
official certification of the 
required certification form. 


letter opinion which constitutes our 
application, we have completed the 


Yours very tysu^y, 




JOHN C. DANFORTH 
Attorney General 




May 30, 1973 


OPINION LETTER NO. 200 
Answer by Letter - Klaffenbach 


Mr. James S. McClellan, Chairman 
Board of Election Commissioners 
City of St. Louis 
208 South 12th Boulevard 
St. Louis, Missouri 63102 


Dear Mr. McClellan: 

This letter Is In response to your opinion request asking: 

"May persons eighteen through twenty years 
of age be commissioned as Judges and Clerks 
of Elections (Section 118.060(2), RSMo 1969)?" 

Section 118.060(2), RSMo, to which you refer, requires among 
other things, that such Judges and clerks "must be citizens of 
the United States and entitled to vote in the city at the next 
general election." 

The legal voting age In Missouri is now eighteen years of 
age or older. Twenty-sixth Amendment, United States Constitu¬ 
tion. Section 118.030 (House Bill No. 1216, 76 th General Assem¬ 
bly, Second Regular Session). 

Therefore, persons eighteen years of age or older may be 
commissioned as Judges and clerks of elections under Section 
118.060 if they meet the other requirements under that section 
and for voting at the next general election. 

Very truly yours. 


FILED 
& & 


JOHN C. DANFORTH 

Attorney General 




June 5, 1973 


OPINION LETTER NO. 202 
Answer by letter-Bartlett 


Dr. Arthur L. Mallory 
Commissioner of Education 
State Department of Education 
Jefferson State Office Building 
Jefferson City, Missouri 65101 

Dear Commissioner Mallory: 

In accordance with your request of May 25, 1973, we have 
reviewed the Missouri State Board of Education's "Application 
for Program Grant for Migratory Children (fiscal year 1974)." 
This application is being submitted under Title I of the Elemen¬ 
tary and Secondary Education Act of 1965, P.L. 89-10, as amended 
by P.L. 89-750, P.L. 90-247, P.L. 91-230, and P.L. 92-318 (Sec¬ 
tion 20 U.S.C. Section 241e(c)). 

In addition to the Elementary and Secondary Education Act 
of 1965, as amended, and the regulations propounded pursuant 
thereto (45 C.F.R. 116, October 1, 1972 edition), our review 
has taken into consideration Article III, Section 38(a), Mis¬ 
souri Constitution, and Sections 161.092 and 178.430, RSMo 
1969. 


FILED 


Based on the foregoing, we hereby certify that the Missouri 
State Board of Education has authority under State law to perform 
the duties and functions of a "state educational agency" as de¬ 
fined in Title I of Public Law 89-10 (20 U.S.C. Section 244), 
including those arising from the assurances set forth in the ap¬ 
plication. The State Board of Education has the authority to 
administer the educational programs and projects for migratory 
children as set forth in the application and the purported re¬ 
strictions on this authority set forth in paragraph 11 B.l. on 




Ur. Arthur L. Mallory 


page 9 and paragraph 15 A.2. on page 22 of the application are 
contrary to law. Barrera v. Wheeler, F.2d (8th Cir. 
March 16, 1973). 

This opinion letter constitutes our official certification 
and should be inserted in the appropriate place in each copy of 
the application. 


Yours very truly, 


JOHN C. DANFORTH 
Attorney General 
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June 27, 1973 


OPINION LETTER NO. 205 

Answer by Letter - Klaffenbach 


Honorable Frederick T. Dyer 
State Representative, District 51 
1025 Sherbrook 

St. Charles, Missouri 63301 


Dear Representative Dyer: 

This letter is in response to your opinion request asking: 

"May a second class county advance or loan 
funds from either its general fund or from 
revenue sharing funds to a sewer district 
created under Chapter 204.250 R.S.Mo. 1969 
for organizational expenses to be paid back 
to the county out of the proceeds of a rev¬ 
enue bond sale by the district?" 

The common sewer districts to which you refer are created 
under the provisions of Sections 204.250, RSMo et seq., as amended. 

In our opinion No. 193» dated June 12, 1969, to Moore, we 
held that revenue derived from a county tax levy under Section 
137*555, RSMo, cannot be expended for such sewer district pur¬ 
poses. In that opinion we also noted the provisions of Section 
204.360, which provide in part: 

"The cost of any common sewer district of 
acquiring, constructing, Improving or extend¬ 
ing a sewerage system may be met: 

* * « 

"(2) From any other funds which may be ob¬ 
tained under any law of the state or of the 
United States or from any county or munici¬ 
pality for that purpose; or . . ." 
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Honorable Frederick T. Dyer 


We stated in passing on the particular question respecting 
the use of funds earmarked for road and bridge purposes that the 
provisions of subsection (2), above, contemplate "that funds may 
be obtained by the district from the county". To the extent that 
this statement indicated that subsection (2) i3 in itself an au¬ 
thorization to use any county funds for such sewer district pur¬ 
poses, the statement in the prior opinion was not fully clarified. 

That is, a county court is invested with such powers only 
with reference to the management of the affairs of the property 
and business of the county as are expressly conferred on it by 
statute and 3uch as may be fairly implied from those expressly 
granted. Walker v. Linn County , 72 Mo. 650 (1880). Our view 
of subsection (2) is, that it is not a grant of power to counties 
to make gifts or loans to such sewer districts and that express 
statutory authorization for such expenditures or loans is neces¬ 
sary . 


We find no such express authority and conclude that there is 
no authority for the county to loan money to the sewer district. 


It is also our view that this conclusion is applicable to 
"revenue sharing" funds. This is because Section 123(a) of the 
State and Local Fiscal Act of 1972, P.L. 95-512, provides that 
in order to qualify for any entitlement the unit of local govern¬ 
ment must establish to the satisfaction of the secretary of the 
treasury that it will expend amounts received under the Act only 
in accordance with the laws and procedures applicable to the 
expenditure of its own revenues. 

Very truly yours , 


JOHN C. DANFORTH 
Attorney General 
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June 11, 1973 


OPINION LETTER NO. 209 

Answer by Letter - Klaffenbach 


Honorable John D. Schneider 
Missouri Senate, District l 1 ! 

^13 State Capitol Building 
Jefferson City, Missouri 65101 


Dear Senator Schneider: 

This letter is in response to your question asking whether 
a city may exclude nonresidents from the use of the city swim¬ 
ming pool or ice rink facility and whether it makes any differ¬ 
ence whether city funds, state funds, or federal funds are 
involved. 

You have also asked us for an early answer to thi3 ques¬ 
tion, and therefore, we have prepared our answer as concisely 
and quickly as possible. 

The fundamental propositions of law a3 stated by the various 
courts in the United States are of a general nature and not par¬ 
ticularly decisive of the question. That is, it is stated that 
a "park" is a place open for everyone and that the term carries 
no idea of restriction to any part of the public, and, conversely, 
that a park may be primarily for the benefit of the inhabitants 
of the municipality in which it exists. 67 C.J.S. "Park", p. 

86l. Other authorities hold to the proposition that a public 
park is "confessedly public". 59 Am. Jur. 2d, "Parks" 5l6. 

However, the only case that we find which is clearly in 
point is McCla in v. City of S outh Pasadena, 318 P.2d 199 (1957), 
in which the District Court of Appeal, Second District, Divi¬ 
sion 3, of the State of California, held that a regulation of 
a municipal corporation excluding all nonresidents. Irrespec¬ 
tive of race, color, or creed, from the use of a municipal plunge 
bore a reasonable and substantial relation to the health, safety, 
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morals, and general welfare of the residents of the city and was 
a reasonable classification. In so holding the court stated at 
l.c. 210: 


"The regulation excludes all nonresidents, 
irrespective of race, color, or creed. It 
operates equally on all persons similarly 
situated and uniformly on all persons with¬ 
in the same class. Nonresidents are not 
situated similarly to residents. Persons 
are not similarly situated if there is any 
reasonable difference in their relation to 
the purposes of the regulation. The class¬ 
ification is reasonably related to the end 
in view. It bears a real and substantial 
relation to the health, safety, morals, and 
general welfare of the residents of South 
Pasadena. South Pasadena has the sovereign 
duty of maintaining the health of its resi¬ 
dents. Kellar v. City of Los Angeles, 179 
Cal. 605» 608 , 178 P. 505. It owes no such 
duty to nonresidents. Residents are enti¬ 
tled to preference over nonresidents and such 
action is not in contravention of the rights 
of nonresidents. The primary purpose of a 
municipal corporation is to contribute to¬ 
ward the welfare, health, happiness, and 
interest of the inhabitants of such corpo¬ 
ration, and not to further the interests of 
those residing outside its limits. 37 Am. 

Jur. 736, §122. There is no classification 
of racial groups residing within South Pasa¬ 
dena. If plaintiff's position were sustained, 
nonresidents of South Pasadena from anywhere 
in the country would have carte blanche to 
use the plunge. The regulation restricting 
use of the plunge to residents of South Pasa¬ 
dena was a reasonable regulation. 

"We are not to be understood as Implying that 
an owner of property in a municipality who 
is a nonresident thereof could be excluded 
from use of a plunge owned by the municipal¬ 
ity. That question is not before us." 

We are of the view that the holding and the reasoning of the 
McClain case is sound. However, as we have no particular factual 
situation before us we do not purport to say that any particular 
exclusionary regulation or ordinance is valid. 
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Further, we cannot In the premises state what the proper 
conclusion would be if state or federal funds were involved. The 
M cClain case held that the use of federal funds did not affect 
the city's right to prohibit use of the plunge by nonresidents 
because the terms under which the federal gift was received did 
not preclude the city from excluding nonresidents. Clearly, the 
terms of the federal grant involved may affect the validity of 
such exclusion. 

We do not determine what the situation may be if "state 
funds" are involved because our attention has not been directed 
to the source or substantive provisions respecting such "state 
funds". 


Very truly yours, 


JOHN C. DANFORTH 
Attorney General 
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ATTORNEY GENERAL 
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July 20, 1973 


OPINION LETTER NO. 214 


Dr. Arthur L. Mallory 
Commissioner of Education 
State Department of Education 
Jefferson State Office Building 
Jefferson City, Missouri 65101 

Dear Dr. Mallory: 

This letter is issued in response to your request for 
a ruling on the authority of the State Board of Education 
to enter into an agreement modifying the Section 221 agreement 
between the State Board of Education and the Secretary of the 
United States Department of Health, Education, and Welfare to 
carry out the provisions of the Social Security Act, as amended. 
Both the existing Section 221 agreement and the proposed modifi¬ 
cation agreement concern the making of determinations of dis¬ 
ability under Section 221 of the Social Security Act. The modifi¬ 
cation agreement is primarily for the purpose of carrying out the 
provisions of recently enacted Title XVI of the Social Security 
Act. You further request a ruling on your authority to sign 
for the State Board of “Education. 

As indicated in a memorandum your office received from 
Region VII, Department of Health, Education, and Welfare, 
dated May 11, 1973: 

"The major thrust of the modification is 
the inclusion of claims filed under 
Title XVI and requiring a determination 
of disability within the jurisdiction of 
State agencies currently providing the 
disability determination service under 
Title II of the Social Security Act." 

The modification agreement indicates that its purpose is: 


Dr. Arthur L. Mallory 


11 . . .to obtain the assistance of the State 
under Section 1633 in the administration 
of Title XVI of the Social Security Act, 
as amended, and to facilitate adminis¬ 
tration under Title II. 

"In any respects not inconsistent with the 
modification, the provisions of the fore¬ 
going Section 221 agreement shall apply 
to claims under Title XVI by individuals 
within the State." 

To prepare answers to your questions, we have reviewed (1) 
the Section 221 agreement between the State of Missouri and the 
Secretary of Health, Education, and Welfare, dated July 11, 1966 
(superseding the original agreement, dated June 24, 1955), and 
all modifications thereof; (2) the supplement to the Section 
221 agreement, dated June 23, 1970; (3) m,odification No. 1 to 
the Section 221 agreement; and (4) Section 161.182, RSMo 1969, 
as amended by House Bill No. 502, 77th General Assembly, effec¬ 
tive June 14, 1973.1 

House nil! No. b(J2, amending Section 161.182, RSMo 1969 , 
reads as follows: 

"161.182. 1. The state board of educa¬ 

tion shall enter into an agreement on 
behalf of the state with the Secretary 
of the U. S. Department of Health, Educa¬ 
tion and Welfare to carry out the provi¬ 
sions of the ^Federal Social Security Act, 
as amended, (42 U.S.C.A. 301 et seq.) 
relating to the making of determinations 
of disability under such Act. 

"2. All moneys paid by the federal 
government to the state to carry out the 
agreement referred to in subsection 1 
shall be deposited in the state treasury 
to the credit of a special fund to be 


Footnote 

1. House Bill No. 502 had an emergency clause and, therefore, 

became effective on the date signed by the Governor --June 14, 
1973. 
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known as the 'Disability Freeze Fund', 
which is hereby created. All moneys in 
the fund shall be disbursed on warrants 
issued in accordance with requisitions 
of the state board of education." 

Based on the express wording of House Bill 502, we con¬ 
clude that the State Board of Education has authority to enter 
into an agreement to carry out the provisions of the Social Secu¬ 
rity Act, as amended. See Opinion No. 96, Wheeler, June 15, 

1955. 

You inquire about your authority to execute this agreement 
on behalf of the State Board of Education. Section 161.182 
authorizes the State Board of Education, not the Commissioner 
of Education, to enter into agreements of this type. The Com¬ 
missioner of Education is not a member of the State Board of 
Education nor is he generally authorized to perform those duties 
and responsibilities specifically granted to the State Board of 
Education. See Chapter 161, RSMo 1969, for general duties of 
the State Board of Education and the Commissioner of Education. 
Therefore, only the State Board of Education has the power to 
approve and enter into an agreement of the type referred to in 
Section 161.1S2. However, the State Board of Education could 
authorize you to sign this modification agreement on its behalf. 
Preferably this authorization should be by written resolution 
of the State Board of Education. A copy of the resolution 
should be attached to the modification agreement. 

Therefore, it is the conclusion of this office that the 
State Board of Education is authorized to enter into an agree¬ 
ment modifying the existing Section 221 agreement between the 
Secretary of Health, Education, and Welfare and the State of 
Missouri to carry out the provisions of the Social Security 
Act, as amended. The State Board of Education may authorize 
the Commissioner of Education to sign this,agreement on behalf 
of the State Board of Education. 


Very truly yo urs. 



JOHN C. DANFORTH 
Attorney General 


Enclosure: 

Opinion No. 96, Wheeler, 6/15/55. 
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June 27, 1973 


OPINION LETTER NO. 216 


Dr. Arthur L. Mallory 
Commissioner of Education 
State Board of Education 
Jefferson State Office Building 
Jefferson City, Missouri 65101 


Dear Dr. Mallory: 

This letter is in response to your request for our review 
and certification of the State Board of Education's State Plan 
for fiscal year 1974, under Title III of the Elementary and 
Secondary Education Act of 1965, as amended. 

Our review has taken into consideration Title III of the 
Elementary and Secondary Education Act of 1965, P.L. 89-10, 
as amended; the Federal Regulations (45 C.F.R. 118, October 1, 
1972 edition); Article III, Section 38(a) and Article IX, Sec¬ 
tion 2(a), Missouri Constitution; Section 178.430, RSMo 1969, 
and related provisions. 

It is the opinion of this office that: 

1. The Missouri State Board of Education is 
the "State Educational Agency" required by 
Section 305(a)(1)(c), Public Law 89-10, 

Title III, as amended, to have authority 
to act as the sole agency to submit the 
State Plan; 

2. The Missouri State Board of Education has 
authority under State law to carry out or 
arrange for the carrying out of the programs 
described in the State Plan; 

3. All State Plan provisions with respect to 
the use of funds under Title III can be 
carried out in the State; 
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4. 


All provisions of the State Plan are con¬ 
sistent with State law with the exception 
of the proviso portion of paragraph 16 of 
the Assurances and paragraph 3 of Section 
2.3.13 of the Plan. 

In conjunction with this Letter Opinion which constitutes 
our official certification of the State Plan, we have completed 
a certification form consistent with this Opinion Letter. 

Very truly yours. 


JOHN C. DANFORTH 
Attorney General 



CLEAN AIR: 

AIR CONSERVATION: 


The Missouri Air Conservation Com¬ 
mission does not have the authority 
under Chapter 203, V.A.M.S., to pre¬ 
vent the construction of "complex sources" when it is determined 
that such sources may indirectly cause ambient air quality standards 
to be violated. 


OPINION NO. 218 

August 21, 1973 


Harvey D. Shell, P.E. 

Executive Secretary 
Air Conservation Commission 
117 Commerce Drive 
Jefferson City, Missouri 65101 

Dear Mr. Shell: 

This is in response to your request for an official opinion 
of this office concerning the question whether the Missouri Air 
Conservation Commission has the authority to prevent the construc¬ 
tion of "complex sources" when it is determined that such sources 
may indirectly cause ambient air quality standards to be violated. 

You have advised that your request is prompted by recent amend¬ 
ments to Part 51 of Chapter I, Title 40, Code of Federal Regula¬ 
tions, promulgated by the Administrator of the Environmental Pro¬ 
tection Agency pursuant to the Clean Air Act, 42 U.S.C. 1857 et 
seq. which deal with the maintenance of national ambient air qua¬ 
lity standards. Federal Register, Vol. 38, No. 116 - June 18, 

1973. One purpose of the regulations is set out in Section 51.11 
(a) (4) as follows: 

"Prevent construction, modification, or opera¬ 
tion of a facility, building, structure, or 
installation, or combination thereof, which 
directly or indirectly results or may result 
in emissions of any air pollutant at any lo¬ 
cation which will prevent the attainment or 
maintenance of the national standard." 

The regulations then put the burden on the state and local air 
pollution control agencies to attain this purpose, primarily by the 
review of construction plans of such facilities with the power to 
deny and prevent such construction if it will prevent meeting the 
ambient air quality standards. 


filed 
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Harvey D. Shell, P.E. 


There Is no use of the term "complex sources" in the federal 
regulations but you have characterized such a source as "a large 
supermarket, airport, sports arena, drive-in theatre, etc., which 
attracts many people, and sometimes causes unnecessary traffic con¬ 
gestion." This is based on Section 51.18(a) of the regulations 
which provide: 

"Each plan shall set forth legally enforceable 
procedures which shall be adequate to enable 
the State or a local agency to determine whether 
the construction or modification of a facility, 
building, structure, or installation, or com¬ 
bination thereof, will result in violations of 
applicable portions of the control strategy or 
will interfere with attainment or maintenance 
of a national standard either directly, because 
of emissions from it, o r Indirectly, because 
of emissions resulting from mobile source ac ¬ 
tivities associated with itT ™ (emphasis supplied) 

Appendix 0 to the regulations elaborates on what types of facil¬ 
ities would be included and in addition to examples stated in your 
letter include highways and major parking facilities. 

Thus, even though the facility itself would not have emissions 
interfering with the national ambient air quality standards, if 
there was sufficient motor vehicle traffic connected with the facil¬ 
ity interfering with the national standards, then the federal regu¬ 
lations would require denial of construction of the facility. How¬ 
ever, approval of construction does not relieve the owner of respon¬ 
sibility. Subsection (d) of Section 51.18 of the federal regulations 
reads: 

"Such procedures shall provide that approval 
of any construction or modification shall not 
affect the responsibility of the owner or op¬ 
erator to comply with applicable portions of 
the control strategy." 

Thus, we come to your question of whether the Commission has 
the authority under state law to accomplish the federal regulatory 
scheme. 

Section 203.030, V.A.M.S., of the Missouri Air Conservation 
Law sets out the intent of the law and reads in part: 

"The discharge into the ambient air of air con¬ 
taminants so as to cause or contribute to air 
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Harvey D. Shell, P.E. 


pollution Is contrary to the public policy of 
Missouri and in violation of this chapter. 

ft 


The Commission's powers are set out in Section 203.050, V.A.M.S., 
and include the power to adopt rules and regulations, including but 
not limited to: 

"(a) Regulation of use of equipment known to 
be a source of air contamination; and 

"(b) Establishment of maximum quantities of 
air contaminants that may be emitted from any 
air contaminant source;" 

Section 203.075, V.A.M.S., provides for construction permits, 
reading in part: 

"1. It shall be unlawful for any person to 
commence construction of any air contaminant 
source in this state after August 13, 1972 
without a permit therefor, if such source is 
of a class fixed by regulation of the commis¬ 
sion which requires a permit therefor. 

* # * 

"3. Before issuing a permit to build or en¬ 
large an air contaminant source the executive 
secretary shall determine if the ambient air 
quality standards in the vicinity of the source 
are being exceeded and shall determine the im¬ 
pact on the ambient air quality standards from 
the source. The executive secretary, in order 
to effectuate the purposes of this act, may 
deny a permit if the source will appreciably 
affect the air quality standards or the air 
quality standards are being substantially 
exceeded." 

Section 203.150, V.A.M.S., provides in part: 

"It is unlawful for any person to cause or per¬ 
mit any air pollution by emission of any air 
contaminant from any air contaminant source 
located in Missouri, in violation of this act, 
or any regulation promulgated by the commission. 

II 
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Harvey D. Shell, P.E. 


"Air contaminant source" Is defined as "any and all sources 
of emission of air contaminants whether privately or publicly owned 
or operated;" Section 203*020(3), V.A.M.S. 

"Emission" is defined as "the discharge or release into the 
atmosphere of one or more air contaminants;" Section 203*020(10), 
V.A.M.S. 

"Emission control regulations" is defined as "limitations on 
the emission of air contaminants into the ambient air;" Section 
203*020(11), V.A.M.S. 

After reading all the provisions of the state law cited and 
quoted above, it is apparent that the legislative scheme is to im¬ 
pose controls on persons for air contaminants being emitted directly 
from facilities under their control. There is no provision in the 
state law similar to that in the proposed federal regulations im¬ 
posing controls on facilities "because of emissions resulting from 
mobile source activities associated with it." Section 51.18(a). 

Nor in our opinion can such power be implied. Because of the com¬ 
plexity and broad implications inherent with such a scheme affect¬ 
ing the construction of highways, airports, and major land develop¬ 
ments, the legislature should explicitly spell out the extent of 
such powers that the Commission should exercise. 

CONCLUSION 

It is the opinion of this office that the Missouri Air Con¬ 
servation Commission does not have the authority under Chapter 203, 
V.A.M.S., to prevent the construction of "complex sources" when it 
is determined that such sources may indirectly cause ambient air 
quality standards to be violated. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Walter W. Nowotny, Jr. 



JOHN C. DANPORTH 
Attorney General 



September 4, 1973 


OPINION LETTER NO. 222 
Answer by letter-Nowotny 


Honorable Christopher S. Bond 
Governor of Missouri 
Executive Office 
State Capitol Building 
Jefferson City, Missouri 65101 

Dear Governor Bond: 

This is in reply to your request for an opinion of this office 
concerning the authority of the Office of Administration to autho¬ 
rize expenditures from appropriations in accordance with directives 
received from the Committee on State Fiscal Affairs contrary to the 
provisions of an appropriation act. 

You state that the Office of Administration periodically re¬ 
ceives copies of correspondence from the Committee on State Fiscal 
Affairs to various state agencies approving requests to pay cer¬ 
tain costs by ignoring appropriation objects. Such approvals are 
normally given with prior verbal or written approval of the Budget 
Division. An example of such correspondence Is a copy of a letter 
enclosed with your opinion request dated May 17, 1973, from Mr. John 
E. Hayes, Director of the Committee on State Fiscal Affairs, to 
Mr. Edward 0. Farmer, Jr., Sunerintendent of the Division of In¬ 
surance, which letter reads as follows: 

"Your request to pay certain Equipment 
Purchase and Repair items and certain Opera¬ 
tion Items from the Personal Service account 
was approved by the Committee on State Fiscal 
Affairs in its May 16, 1973 meeting." 

Other examples of a similar nature were also enclosed with your 
opinion request. 





Honorable Christopher S. Bond 


Enclosed is a copy of Opinion Letter No. 3^7 dated June 18, 
1971, to E. J. Cantrell, Issued by this office holding that the 
Committee on State Fiscal Affairs has no authority to allow a 
transfer of appropriated funds under separate sections of appro¬ 
priation bills nor to authorize an acceleration of program allot¬ 
ments. This conclusion was based on an analysis of Sections 21.500 
and 23.050, RSMo, which set out the duties of the Committee. It 
is our opinion that the reasoning of Opinion Letter No. 3**7 is ap¬ 
plicable here. Therefore, it is our opinion that the Office of 
Administration has no authority to allow expenditures from appro¬ 
priations in accordance with directives received from the Committee 
on State Fiscal Affairs contrary to the provisions of an appropri¬ 
ation act. 


Yours very truly, 


Enclosure: Op. Ltr. 

6-18-71, 


No. 3 H 7 
Cantrell 


JOHN C. DANFORTH 
Attorney General 



ELECTIONS: A voter using a voting machine in 

PRIMARIES: a state primary election must de- 

POLITICAL PARTIES: clare the political party for which 

VOTING MACHINES: he desires to vote or that he wishes 

to vote a nonpartisan ballot before 
entering the voting booth. The voting machine must be set so that 
the voter can vote only according to such choice. 


OPINION NO. 224 


July 11, 1973 


Mr. James S. McClellan, Chairman 
Board of Election Commissioners 
City of St. Louis 
208 South 12th Boulevard 
St. Louis, Missouri 63102 


Dear Mr. McClellan: 

This opinion is in response to your question asking: 

"Legality of eliminating the necessity of 
voters declaring party affiliation in the 
primary elections where voting machines are 
used and where the voting machines have been 
adapted so that the voter is able to select 
the political party after the curtain is 
drawn and further that the voter cannot 
vote on the machine for candidates of more 
than one political party." 

Section 121.230, RSMo, provides that voting machines may be 
used at primary elections. 

It appears that part of the difficulty in determining the 
intent of the legislature in the premises lies in the provisions 
of Section 122.810, RSMo, which states: 

"No person shall be entitled to vote at any 
primary unless a qualified elector of the 
precinct and duly registered therein, and 
known to affiliate with the political party 
named at the head of the ticket he calls 
for, or will make affidavit or furnish pro¬ 
per proof that he is affiliated with the 
party whose ticket he calls for, or obli¬ 
gates himself under oath to support the 
nominee of said party at the following city 
election." 
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Mr. James S. McClellan 


The above provisions which relate to municipal primaries 
in the City of St. Louis are the same as they were in the Revised 
Statutes of 1939 and have not been amended since then. By com¬ 
parison the provisions of Sections 120.460 and 120.470, RSMo 1959, 
of the general laws respecting primary elections were respectively 
amended and repealed to eliminate the requirement, similar to that 
of Section 122.810, that the voter be known to affiliate with the 
party whose ticket he calls for and obligates himself to support 
the party nominees. While the failure of the legislature to 
amend Section 122.810 may have been an oversight, we believe that 
any interpretation based on these sections would be misleading. 

We note that the legislature has not seen fit to amend the 
general laws respecting primary elections where paper ballots 
are used to allow the voter a multiple party ballot from which 
he can pick and choose the party ballot he wishes to vote. (Cf. 
House Bill Nos. 285, 323, 382, First Regular Session, 77th Gen¬ 
eral Assembly, which did not pass.) Quite the contrary, the 
latest enactment of Section 120.450, as part of Senate Bill No. 
135, 75th General Assembly (Laws 1969, p. 237) which bill also 
repealed Section 120.470 and amended Section 120.460, provides 
in part: 


"1. At all primary elections there shall be 
as many separate ballots as there are parties 
entitled to participate in the primary elec¬ 
tion. There shall also be a nonpartisan bal¬ 
lot upon which, under appropriate title of 
each office, shall be printed the names of 
all persons by whom declaration paoers have 
been filed as required by sections 120.300 
to 120.650 who do not announce by such dec¬ 
laration papers as candidates for any polit¬ 
ical party as defined by sections 120.300 to 
120.650. The names of all candidates shall 
be arranged under the appropriate title of 
the respective offices and under the proper 
party or nonpartisan designation uDon the 
party ballot or upon the nonpartisan ballot, 
as the case may be. 


* • * 

"7. In any primary election each qualified 
voter shall be entitled to receive from the 
judge of the election one ballot of the po¬ 
litical party participating in the election 
for which he desires to vote. The judges 
of the election shall deliver the ballot to 
the voters. Before delivering any ballot to 
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Mr. James S. McClellan 


the voter, the two judges of election having 
charge of the ballot shall write their names 
or initials upon the back of the ballot with 
indelible pencil, and no other writing shall 
be on the back of the ballot except as pro¬ 
vided by law." 

The question then is whether we can say that the legislature 
intended that voters using voting machines would be able to select 
the party for which they desire to vote in secret after the cur¬ 
tains have closed in the voting booth. In order to reach a con¬ 
clusion that voters using the voting machines would not have to 
declare the party for which they desire to vote we would have to 
also conclude that the legislature intended to treat such voters 
differently than voters using paper ballots, or to express it in 
another way, that the legislature intended to allow the voters 
using machines to be treated differently than voters using bal¬ 
lots. A strange and unusual construction of a statute is not in¬ 
dulged in unless compelled. A change in established practice is 
not to be found by mere implication. 

In view of the fact that the legislature has not changed the 
requirements for voters using paper ballots at primaries and in 
light of the fact that the general laws apply unless inconsistent 
with the laws respecting the use of voting machines. Section 121. 
260, RSMo, we are of the view that such voters must declare the 
party for which they desire to vote and that the voting machines 
must be set accordingly before the voters use the machines. 

In reaching this conclusion we bear in mind that there is an 
obvious historical and present difference between nominating elec¬ 
tions and general elections. The nominating election is essent¬ 
ially a party election. Although the primaries are an integral 
part of the election machinery of the state, and as such, subject 
to the control and regulation by the state and not solely a con¬ 
cern of a particular political party, Totton v. Murdock , 482 S.W. 

2d 65 (Mo. banc 1972), the primary is nevertheless a fundamental 
political process of a political party. Thus in the absence of 
a clear expression to the contrary by the legislature which ap¬ 
plies uniformly to all voters alike we conclude that voters using 
voting machines, as well as those using paper ballots, in primary 
elections, must declare the party for which they desire to vote 
or that they wish to vote a nonpartisan ballot before voting. 

The voting machine must be set so that the voter can vote only 
according to such choice. 

We note that the question we have considered involves some¬ 
thing more than mere technical procedure. Clearly, any such change 
in the voting procedure at state primary elections must be made 
by the General Assembly. 
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Mr. James S. McClellan 


CONCLUSION 

It is the opinion of this office that a voter using a voting 
machine in a state primary election must declare the political 
party for which he desires to vote or that he wishes to vote a 
nonpartisan ballot before entering the voting booth. The voting 
machine must be set so that the voter can vote only according 
to such choice. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 

Very truly yours, 


r 




JOHN C. DANFORTH 
Attorney General 



STATE AGENCY: The Environmental Improvement Au- 

CONSTITUTIONAL LAW: thority (EIA), created by House 

ENVIRONMENTAL PROTECTION AGENCY: Bill No. 1041, 76th General Assem¬ 
bly, is not a "state agency" within 
tii? meaning and operation of Sections 13 , 23 , 24 , and 27 of Article 
IV of the Constitution of the state of Missouri and that the reve¬ 
nues of the Authority are not within the meaning of "state funds" 
as used in Article IV, Section 15. 


OPINION NO. 225 


November 19, 1973 


Honorable James R. Strong 
Representative, District 119 
1006 Fairmount Boulevard 
Jefferson City, Missouri 65101 

Dear Representative Strong: 

This opinion is in response to your request for an official 
opinion on the question of whether the State Environmental Improve¬ 
ment Authority is a state agency within the context of Sections 13, 
15, 24, and 27 of Article IV, Constitution of Missouri. 

The State Environmental Improvement Authority (EIA) was cre¬ 
ated by House Bill No. 1041, 76th General Assembly, Second Regular 
Session, 1972. It became effective on January 22, 1973. The ba¬ 
sic purpose of the Authority is summarized in Section 3 of the bill, 
as follows: 



"The authority is authorized to provide for 
the conservation of the air, land and water 
resources of the state by the prevention or 
reducing the pollution thereof and proper 
methods of disposal of solid waste and to 
further such programs the authority is au¬ 
thorized to acquire and construct projects 
and to issue bonds and notes as herein pro¬ 
vided to pay the costs thereof. Any such 
projects shall be in furtherance of appli¬ 
cable federal and state standards and 
regulations." 

As we understand the reason for your inquiry, you are specifi¬ 
cally interested in whether the revenues collected from the sale 
of bonds, and fees connected thereto, are revenues of the state. 



Honorable James R. Strong 


and must go into the state treasury, and therefore must also be ap¬ 
propriated to the Authority before they can be expended or utilized 
under the act. 

Article 3V, Section 15, states that the State Treasurer shall 
be custodian of "all state funds." It further requires that ". . . 
All revenue collected and moneys received by the state from any 
source whatsoever shall go promptly into the state treasury, ..." 

Article IV, Section 13 requires the State Auditor to post-audit 
the accounts of all "state agencies." Article IV, Section 23, states 
that the fiscal year of the state "and all its agencies" shall be¬ 
gin on the first day of July in each year and that the General As¬ 
sembly shall make appropriations for one or two fiscal years. 

Article IV, Section 24, requires, among other things, that 
the Governor submit to the General Assembly a complete and itemized 
plan of proposed expenditures of the state and "all its agencies." 
Article IV, Section 27, gives the Governor the power to reduce the 
expenditures of the state "or any of its agencies" in certain 
circumstances. 

It is clear, then, that the General Assembly's responsibility 
with regard to appropriations for the State Environmental Improve¬ 
ment Authority hinges on the issue of whether the Authority is an 
"agency" within the scope of Sections 13, 23, 24, and 27 of Article 
IV. If the Authority is an "agency" of the state, in that sense, 
revenues so collected by it would clearly be "state funds" lequired 
by Article IV, Section 15, to be deposited in the state treasury, 
which would make the Authority dependent upon legislative appropria¬ 
tions in order to carry out its functions. 

However, for the reasons outlined below, we are of the opinion 
that the State Environmental Improvement Authority is not an "agen 
c>" within the purview of Sections 13, 23, 24, and 27 of Article 
IV and tIrat the revenues collected by it are not "state funds" as 
the term is used in Article IV, Section 15. 

Upon examining the provisions of the State Environmental Act 
it seems lear that the legislature intended to create a self 
sufficient, independent instrumentality, invested with specific 
powers and authority to perform a specific function. 

Section 1(3) of the act, for example, indicates that the 
EIA is to be seif sustaining. It reads, in pertinent part: 

"(3) 'Cost', the expense of the acquisi¬ 
tion of land, rights-of-way, easements and 
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other interests in real property and the ex¬ 
pense of acquiring or constructing buildings, 
improvements, machinery and equipment relating 
to any project . . . all of which are to be 
paid out of the proceeds of the bonds autho ¬ 
rized by this act ;" (Emphasis added) 

Section 11 reiterates this directive. It provides, in perti¬ 
nent part: 


"Any resolution authorizing any notes or 
bonds may contain such provisions, covenants 
and agreements subject to any provisions, cov¬ 
enants and agreements with the holders of bonds 
or notes then outstanding as the authority de¬ 
termines necessary. Such provisions, cove¬ 
nants and agreements may include but shall not 
be limited to: 


* * * 

(3) The fixing of rents, fees and other 
charges and the pledging of the same and of 
the revenues of the authority so that the 
same will be sufficient to pay the cost of 
operation, maintenance and repair of any pro¬ 
ject and the principal of and interest on 
notes or bonds secured by the pledge of such 
revenues;" (Emphasis added) 

Section 7 of the act grants the EIA the authority to, among 
ether things, adopt an official seal; to sue and be sued; to make 
and execute leases and contracts; to acquire, hold and dispose of 
real and personal property; and to hire employees and contract for 
services. 

Section 13 stipulates that the notes and bonds issued by the 
EIA shall not constitute an indebtedness of the state and exempts 
the state from liability thereon. Section 15 provides that any 
projects acquired or maintained by the Authority shall be subject 
to real and tangible personal property taxes of the state or any 
of its subdivisions. Section 17 provides, in effect, that all 
rights and properties of the Authority remain vested in the Author¬ 
ity until its termination or dissolution. Only then do they pass 
to the state. 

An examination of the foregoing provisions supports the conclu¬ 
sion that the EIA is not a "state agency" within the context under 
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consideration. Rather, the EIA is similar to a quasi-public cor¬ 
poration or quasi-corporation. It has precise duties which may be 
enforced and privileges which may be maintained by suits at law. 

Examine, too, the language of Section 2 of the EIA Act: 

"There is hereby created and established 
as a governmental instrumentality of the state 
of Missouri, the 'State Environmental Improve¬ 
ment Authority' which shall constitute a body 
corporate and politic ." (Emphasis added) 

Furthermore, we take notice of the fact that the phrase is used 
several times to describe the Municipal Land Clearance for Redevelop¬ 
ment Authorities which are authorized and created by Sections 99.300 
et seq. , RSMo 1969. These authorities possess duties and powers 
similar to the EIA. We take note of the fact that these authorities 
have never been considered "agencies" for purposes of Sections 13, 

23, 24, and 27 of Article IV. 

Nor have these authorities been assigned to a department pur¬ 
suant to Article IV, Section 12, which requires that all ", . . 
boards, bureaus, commissions and other agencies of the state . . . 
be assigned ... to the office of administration or to one of the 
fourteen administrative departments to which their respective powers 
and duties are germane. . . ." (Emphasis added) And while this may 
not necessarily be conclusive as to the EIA, it is certainly relevant. 

Equally relevant is a decision of the Superior Court of New 
Jersey in Tumulty v. Jersey City , 155 A.2d 148 (Super.Ct. N.J. 1959). 
In Tumultv the court held that a municipal housing authority, au¬ 
thorized oy state law, was a separate independent entity, "a body 
corporate and politic," and ivas an "instrumentality" of the munic¬ 
ipality or county, exercising public and essential governmental 
functions. Thus, the court ruled that the housing authority was 
not a subordinate municipal agency which must be assigned to any 
one department, or whose powers and duties could be said to be ap¬ 
propriate to one or the other departments. 

The court said, at pages 152-153: 

"The Local Housing Authorities Law clearly 
indicates that a local housing authority is not 
a municipal function, but is a separate inde¬ 
pendent entity which is 'a body corporate and 
politic' created by the governing body of a 
municipality or county. It is an instrumen¬ 
tality of the municipality or county, exer¬ 
cising public and essential governmental func¬ 
tions, with, among other powers, power to sue 
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and be sued; to have perpetual succession; to 
make and execute contracts and other instru¬ 
ments necessary and convenient to the exercise 
of its powers; ... to sell, lease, exchange, 
transfer, assign, pledge or dispose of any 
real or personal property or any interest 
therein; to invest any funds held in reserve 
or sinking funds or any funds not required 
for immediate disbursement, in property or 
securities that are legal investments, etc. 

N.J.S.A. 55:14A-7. Thus, a local housing au¬ 
thority is not a subordinate municipal agency 
which must be assigned to any one department 
under the Walsh Act, or whose powers and du¬ 
ties can be said to be appropriate to one or 
the other department, within the meaning of 
R.S. 40:72-5, N.J.S.A. To the contrary, the 
Legislature did not want the Authority domi¬ 
nated by the governing body. It was to re¬ 
main a separate corporate entity." 

Although the decision dealt with an instrumentality perform¬ 
ing governmental functions on a municipal level, it would seem 
clear that the court's reasoning would apply equally as well to 
an instrumentality performing governmental functions on a state¬ 
wide level, such as the EIA. 

As pointed out previously, the EIA was created as a self-sus¬ 
taining, independent entity, created for a particular purpose and 
vested with specific legally enforceable powers and duties to 
carry out that purpose. And while the word "agency" has various 
meanings according to context, we feel the above-mentioned charac¬ 
teristics of the Authority irreconcilably conflict with intended 
meaning of the word "agency" as used in Sections 13, 23, 24, and 27 
of Article IV. 


CONCLUSION 

It is the opinion of this office that the Environmental Im¬ 
provement Authority (EIA), created by House Bill No. 1041, 76th 
General Assembly, is not a "state agency" within the meaning and 
operation of Sections 13, 23, 24, and 27 of Article IV of the 
Constitution of the state of Missouri and that the revenues of 
the Authority are not within the meaning of "state funds" as used 
in Article IV, Section 15. 
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Honorable James R. Strong 


The foregoing opinion, which I hereby approved, was prepared 
by my assistants, Walter W. Nowotny, Jr., and Philip M. Koppe. 


Yours very truly. 



JOHN C. DANFORTH 
Attorney General 
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JOHN C. DANFORTH 

ATTORNEY GENERAL 

August 20, 1973 

OPINION LETTER NO. 227 


ATTCSSSMHTT GriSTJEMAU ©IF MISSOURI 

ClTT 


Honorable Jack E. Gant 
Missouri Senate, District 16 
9517 East 29th Street 
Independence, Missouri 64052 

Dear Senator Gant: 


This opinion letter is issued in response to your request 
for a ruling from this office as to the proper construction of 
the following underlined portion of Section 70.745> RSMo 1969 
nj t.ho Missouri Local Government Employees 

System: 


"The board shall be the trustees of the 
funds of the system. The board shall have 
full power to invest and reinvest the moneys 
of the system, and to hold, purchase, sell, 
assign, transfer or dispose of any of the 
securities and investments in which such 
moneys shall have been invested, as well as 
the proceeds of such investments and such 
moneys; except that such investment and re¬ 
investment shall be subject to all the terms, 
conditions, limitations and restrictions im¬ 
posed by law upon life insurance and casualty 
companies in the state of Missouri In making 
and disposing of their investments; except 
that the percentage limitations of subsec¬ 
tion 2 of section 376.305j RSMo, shall not 
apply; and except that the system shall not 
increase its common stock investments by 
more than four percent of its assets in any 
one fiscal year after its first fiscal year ." 
(Emphasis added.) 
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Honorable Jack E. Gant 


One Interpretation of the underlined portion of the statute 
would be to limit the increase in common stock investments from 
fiscal year to fiscal year to "four percent of its assets". For 
example, at the end of the fiscal year on June 30, 1970, the fund 
totaled $5,284,337.56, with some $1,273,099-30 (29-52$) invested 
in common stock. On June 30, 1971, total assets of the funds 
stood at $9,602,841.76. Following this interpretation, the fund 
could have increased its common stock investment on June 30, 1971 
only by a maximum of $384,113-67 (4$ of $9,602,841.76). This 
would only allow a total of $1,657,212.97 to be invested in com¬ 
mon stocks on June 30, 1971. A different construction would be 
that the percentage of assets invested in common stocks on Janu¬ 
ary 30, 1970 could be increased by 4$ in the ensuing year. . Thus, 
following this construction, the fund could have had $3,218,872.50 
(33.52$ of $9,602,841.76) invested in common stocks on June 30, 

1971, instead of the $ 1 , 657 , 212.97 as permitted by the other con¬ 
struction . 

After reviewing the statute and applying the standard pre¬ 
cepts of statutory construction, it is the opinion and conclusion 
of this office that the first construction placed upon the statute 
is the correct interpretation. The basic rule of statutory con¬ 
struction is to seek the legislative intention which should be 
ascertained from the words used, if that is possible, and in so 
doing, words should be given their plain and ordinary meaning so 
as to promote the object and manifest purpose of the statute. 

State ex rel. State Highway Commission v. Wiggins , 454 S.W.2d 8 99 
7Mo. banc 1970); State ex rel. MFA Insurance Company v, Rooney , 

406 S.W.2d 1 (Mo."banc 1966). Statutes should not receive strained, 
unnatural, or unreasonable constructions. Schroeder v. Davis , 32 
F.2d 454 (8th Clr. 1929). Statutes must be construed as they 
stand. England v. Eckley , 330 S.W.2d 738 (Mo. banc 1959). 

It is clear that the legislature in enacting Section 70.745, 
RSMo, intended to place a limit on the board's power to invest and 
reinvest the moneys and the assets of the system. Had the legis¬ 
lature, intended that the overall common stock percentage could 
be increased up to 4$ a year, the legislature could have specif¬ 
ically so provided. To read such a construction into the present 
statute would be strained and unnatural. The 4$ allowable in¬ 
crease relates to "assets" not to common stock percentage. The 
word "assets" is to be given its plain and natural meaning. Plac¬ 
ing this construction on the statute does not defeat the legisla¬ 
tive intent and the statute is construed as it stands. 

The decision as to the wisdom behind one approach or another 
approach with regard to limitations on the board's broad power to 
invest funds rest with the legislature. If the board of trustees 
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Honorable Jack E. Gant 


feels that Section 70.7^5j RSMo, unreasonably restricts its power 
of investment so as to be economically and administratively un~ 
sound, new legislation should be sought. 

For the foregoing reasons, it is the opinion and conclusion 
of this office that the legislature in enacting Section 70.745, 

RSMo 1969 relating to common stock investments, requires that the 
common stock increase from fiscal year to fiscal year be only 4$ 
of the fund's assets and not a common stock percentage increase. 


Very truly yours. 



JOHN C. DANFORTH 
Attorney General 
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MENTAL HEALTH: The Division of Mental Health has the 

JUVENILES: authority and the duty to charge for 

MINORS: the care and treatment of a juvenile 

committed to the Division of Mental 
Health by the juvenile court or transferred to the Division of 
Mental Health from the State Board of Training Schools pursuant 
to Section 211.201, RSMo, if such person is determined to be a 
private patient pursuant to the provisions of Section 202.863, 
RSMo. 


OPINION NO. 228 


June 28, 1973 


Harold P. Robb, M.D., Director 
Division of Mental Health 
722 Jefferson Street 
Jefferson City, Missouri 65101 

Dear Dr. Robb: 

This opinion is in response to your request in which you 
ask whether the Division of Mental Health has authority to charge 
for the care and treatment of a patient committed by a juvenile 
court where the patient is committed directly to the Division 
of Mental Health or where the patient is committed first to the 
State Board of Training Schools and then transferred to the Di¬ 
vision of Mental Health. 

Section 211.201, RSMo provides the authority by which juve¬ 
nile court commitments are made directly to the Division of Men¬ 
tal Health and also the authority by which a child is transferred 
from the State Board of Training Schools to the Division of Men¬ 
tal Health. That section provides in full as follows: 

"1. When a child coming under the jurisdic¬ 
tion of the juvenile court is found by the 
court to be epileptic, mentally deficient 
or otherwise mentally disordered, the Juve¬ 
nile court may commit the child to the di¬ 
vision of mental diseases for care and treat¬ 
ment in a state school and hospital or in a 
state mental hospital and the order of com¬ 
mitment is binding upon the division. If 
the child, after proper observation, exami¬ 
nation and diagnosis is found by the divi¬ 
sion of mental diseases not to be epileptic. 
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Harold P. Robb, M.D. 


mentally deficient or mentally disordered so 
as to require care and treatment by the divi¬ 
sion of mental diseases, and if the Juvenile 
court in its order committing the child to 
the division of mental diseases retains Juris¬ 
diction by the terms of its order of commit¬ 
ment, then the director of the division of 
mental diseases may make application, accom¬ 
panied by a diagnosis and report, to the court 
which committed the child for an order reliev¬ 
ing the division of custody of the child. If 
the committing court does not make an order 
relieving the division of mental diseases of 
custody of the child within twenty days after 
the receipt of the application, the Jurisdic¬ 
tion of the committing court over the child 
terminates and the division of mental diseases 
is authorized to discharge the child from its 
custody or make such disposition as it deems 
necessary to promote the best welfare of the 
child. 

"2. Whenever a child is committed to the 
state board of training schools and subse¬ 
quently is found to be epileptic, mentally 
deficient or otherwise mentally disordered, 
the state board of training schools may order 
the transfer of the child to the division of 
mental diseases for care and treatment in an 
institution or hospital within the division 
subject to the Jurisdiction of the board. 

The division shall without delay, accept the 
child for care and treatment for so long a 
period as is deemed necessary except that 

"(1) if upon proper observation, exami¬ 
nation and diagnosis by the medical staff of 
the institution to which he has been trans¬ 
ferred, the child is found not to be epilep¬ 
tic, mentally deficient or mentally disturbed 
so as to require care and treatment in the 
institution or hospital, the director of the 
division of mental diseases shall so notify 
the state board of training schools and the 
child shall be returned to the custody of 
the state board of training schools; 

"(2) when a child for any reason ceases 
to come under the Jurisdiction of the state 
board of training schools, he may be retained 
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In the Institution or hospital only after 
proper proceedings have been instituted and 
held as otherwise provided by law." 

Further, Section 202.595, RSMo also provides that mentally 
retarded persons may be admitted to the Division of Mental Health 
on court order as provided in Section 211.201, RSMo. 

Clearly, there is no question that the Juvenile courts have 
authority to commit mentally retarded and mentally ill children 
within their Jurisdiction to the Division of Mental Health. 

Under Section 202.863, RSMo, the superintendents of the fa¬ 
cilities of the Division of Mental Health are given authority 
to determine whether a person admitted to such a state facility 
is to be classified as a "private, state or county" patient. 

Under Section 202.330, RSMo, the director of the Division of 
Mental Health is given authority to establish rates to be charged 
for private patients. 

Further, Section 202.265, RSMo provides that the Division 
of Mental Health has the authority to recover appropriations used 
for the support or treatment or other services rendered to pa¬ 
tients of any of the facilities of the division from any person 
who is bound to provide for the support and maintenance of such 
person. 

Therefore, in answer to your first question, with respect 
to charges for persons committed directly to the Division of 
Mental Health by the Juvenile court, it is clearly our view that 
the Division of Mental Health has the authority as well as the 
duty to make such charges in all instances where the person ad¬ 
mitted to the institution is not indigent or the person or per¬ 
sons responsible for the care of such person are not indigent. 

In answer to your second question, we see no reason why 
children transferred to the Division of Mental Health from the 
State Board of Training Schools under subsection 2 of Section 
211.201 should be treated any differently than any other pa¬ 
tients with respect to charges for care and treatment. In such 
a situation the statutes that we have cited and quoted above 
and the general laws with respect to parental responsibility 
still apply. 

It should be borne In mind that the facilities of the Di¬ 
vision of Mental Health exist essentially to provide care and 
treatment for such persons. They are by no means penal facil¬ 
ities. Thus the benefit is for the individual and not solely 
for the public. See Department of Mental Health v. Pauling , 
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265 N.E.2d 159 (Ill.Sup. 1970); Schneider v. Department of 
Mental Health, 277 N.E.2d 870 (Ill.Sup. 1971); State v. "Koslorek , 
259 A.2d 151 (Conn.App.Dlv. 1969). 

Finally, It should be clear that the mere fact that a com¬ 
mitment or transfer Is involuntary does not relieve the patient 
having the means, the persons responsible for the care of such 
patient, or the estate of such patient, from the responsibility 
of paying the charges as determined by the director in accor¬ 
dance with the provisions of Section 202.330, RSMo. 

In reaching our conclusions we recognize that Section 211. 
241, RSMo provides that the juvenile court may make determinations 
generally with respect to the support of children under its juris¬ 
diction and has the authority to order execution to issue, if 
necessary, to enforce such orders, or may approve payment of 
county funds for the support of a child depending upon ability 
to pay for such support. Section 211.241 is a general statute, 
however, in that it applies to support of children committed to 
various institutions, agencies and persons as contrasted with 
the sections which we have cited and quoted which apply speci¬ 
fically to the payment of charges for persons committed to the 
Division of Mental Health. Therefore, to the extent of any con¬ 
flict, the mental health statutes govern with respect to the 
determination of the amount of payment and the liability for 
care and treatment. Cf., State v. Siecke , 472 S.W.2d 367 (Mo. 
banc 1971) • 

CONCLUSION 

It is the opinion of this office that the Division of Mental 
Health has the authority and the duty to charge for the care and 
treatment of a juvenile committed to the Division of Mental 
Health by the juvenile court or transferred to the Division of 
Mental Health from the State Board of Training Schools pursuant 
to Section 211.201, RSMo, if such person is determined to be a 
private patient pursuant to the provisions of Section 202.863, 
RSMo. 


The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John C. Klaffenbach. 



Very truly yours, 



JOHN C. DANFORTH 
Attorney General 



WATER POLLUTION: Municipalities and sewer districts 

SEWERS: have authority to make the user 

charges to industries required by 
the Federal Water Pollution Control Act Amendments of 1972 and 
to establish the reserves for future expansion or reconstruction. 


OPINION NO. 229 


August 20, 1973 


Mr. Jack K. Smith, Executive Secretary 
Missouri Clean Water Commission 
Post Office Box 15^ 

Jefferson City, Missouri 65101 

Dear Mr. Smith: 

This official opinion is issued in response to your request 
received by this office on June 19, 1973* 

As we understand the situation, the basis for your request 
is the fact that the new Federal Water Pollution Act Amendments 
of 1972 require that public sewage treatment facilities make 
certain charges to industrial users and establish certain reserve 
or sinking funds with portions of these charges to be used for 
future expansion and reconstruction of the project. To quote 
from your opinion request: 

"Section 20^ of the Federal Water Pollution 
Control Act Amendments of 1972 (Public Law 
92-500) requires grantees to recover from 
industrial users of such treatment works 
that portion of the federal share of pro¬ 
ject costs allocable to industrial use; 
makes further requirements with respect to 
user charges; and provides for retention by 
the grantee of a portion of revenues derived 
from the payment of costs by industrial users, 
further requiring that a certain portion of 
the retained revenues be used solely for the 
purposes of future expansion and reconstruc¬ 
tion of the project. 

"Proposed Environmental Protection Agency 
regulations published May 22, 1973, to im¬ 
plement the cost-recovery and requirement. 
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would require grantees to set aside at least 
80 percent of the amounts retained pursuant 
to section 204(b)(3) for such future expan¬ 
sion and reconstruction. 

"Does the Missouri law authorize or permit 
municipalities or other governmental units, 
such as sewer districts which might receive 
grants, to establish sinking funds or other 
segregated accounts to be held separately 
for eventual expenditure for expansion or 
reconstruction of the treatment works? Should 
or could a particular class of municipality 
establish its authority in this regard by 
charter ordinance, and is there a possibil¬ 
ity of finding authority in acts enabling 
municipalities to obtain federal grants by 
complying with federal requirements?" 

Senate Bill No. 321 of the 77th General Assembly, effective 
July 23, 1973, the date of its approval by the Governor, which is 
also known as the Missouri Clean Water Law, provides in Section 
204.026(18) that the Clean Water Commission shall: 

"Require that all publicly owned treatment 
works or facilities which receive or have 
received grants from the state or the federal 
government for construction or improvement, 
make all charges required by this act or any 
federal water pollution control act for use 
and recovery of capital costs, and the oper ¬ 
ating authority for such works or facility 
is hereby authorized to make any such charges ; 

1 ! T" (Emphasis added) 

Chapter 250, RSMo, provides authority, in addition to any 
specific grant of power elsewhere in the Revised Statutes to all 
cities, towns, villages, whether organized under general law or 
by special charter or constitutional charter, and to any sewer 
district organized under Chapter 249, RSMo, to acquire, construct. 
Improve or extend and to maintain and operate a sewage system and 
provide funds for the payment of the cost of such acquisition, 
construction, improvement or extension in operation of the sys¬ 
tem. That chapter contains several provisions which bear on the 
question. 

Subsection 1(2) of Section 250.150, RSMo, declares that the 
rates and charges collected for sewer services: 
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"... shall be devoted, first, to the pay¬ 
ment of the expenses of operating and main¬ 
taining such system; second, to the payment 
of any and all bonds or other obligations 
payable from such revenue; third, to the 
establishment of a proper depreciation re¬ 
serve for the benefit of such system; fourth, 
to the fulfillment of any covenants or agree¬ 
ments contained in any ordinance which may 
have authorized outstanding revenue bonds 
issued for the benefit of such system and, 
fifth, for the payment of the cost of im¬ 
provements and extensions to such system." 

Section 250.2*40, RSMo, provides: 

"It is the purpose of this chapter to enable 
cities, towns and villages and sewer districts 
to protect the public health and welfare by 
preventing or abating the pollution of water 
and creating means for supplying wholesome 
water, and to these ends every such munici¬ 
pality and sewer district shall have the power 
to do all things necessary or convenient to 
carry out such purpose, in addition to the 
powers conferred in this chapter. This chap¬ 
ter is remedial in nature and the powers here¬ 
by granted shall be liberally construed." 

Section 250.250, RSMo, indicates that the chapter is an ad¬ 
ditional grant of power and is not intended to repeal or modify 
any power otherwise granted by the statutes or Constitution or 
any special charter or constitutional charter. It concludes 
with the statement that: 

"... This chapter, without reference to any 
other chapter, shall be deemed sufficient au¬ 
thority for the exercise of any powers granted 
herein, and all powers necessary to effectuate 
the purposes of this chapter shall be deemed 
to be granted hereby." 

In addition. Section 250.230, RSMo, provides that these 
governmental bodies are authorized to enter into contracts with 
any industry for the payment by that industry of: 

"... amounts at least sufficient, in the 
determination of such governing body, to 
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compensate the municipality for the cost of 
providing (including payment of principal and 
interest charges, if any), and of operating 
and maintaining the sewage facilities serving 
such industrial establishment." 

We assume that the requirement that a specified percentage 
of revenues be retained for expansion and reconstruction in accord 
with the federal law and regulations will not conflict with the 
priorities established under Section 250.150, RSMo. 

CONCLUSION 

Therefore, it is the opinion of this office that municipal¬ 
ities and sewer districts have authority to make the user charges 
to industries required by the Federal Water Pollution Control 
Act Amendments of 1972 and to establish the reserves for future 
expansion or reconstruction. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, Robert M. Lindholm. 


Very truly yours 



JOHN C. DANFORTH 
Attorney General 
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OPINION LETTER NO. 232 


Mr. Charles L. Arnold, Sr. 

Secretary, State Board of 
Embalmers'§ Funeral Directors 
West White Street 
Canton, Missouri 63435 

Dear Mr. Arnold: 

This opinion letter is issued in response to your request for 
an opinion whether: 

"Can a licensed funeral director perform any 
acts upon the body of a deceased whereby the 
condition or appearance of that body might 
in any way be altered or changed? I am re¬ 
ferring to those functions which have alx^ays 
been considered by this office to come under 
the duties of a licensed embalmer, namely the 
practice of dermatology consisting of the cov¬ 
ering of unsightly stains with cosmetics, the 
masking of body mutilations with wax and cos¬ 
metics, and the normal cosmetic work involved 
in the preparation of a deceased for viewing." 

The answer to your request depends, we believe, on the inter¬ 
pretation of the statutory definitions regulating embalmers and 
funeral directors. 

Section 333.011 reads: 

"As used in this chapter, unless the context 
requires otherwise, the following terms have 
the meanings indicated: 


Mr. Charles L. Arnold, Sr. 


(2) 'Embalmer*, any individual licensed 
to engage in the practice of embalming; 

(3) 'Funeral director', any individual li¬ 
censed to engage in the practice of funeral 
directing; 

* A A 

(6) 'Practice of embalming', the work of 
preserving, disinfecting and preparing by ■ 
arterial embalming, or otherwise, of dead 
human bodies for funeral services, trans¬ 
portation, burial or cremation, or the hold¬ 
ing of oneself out as being engaged in such 
work; 

(7) 'Practice of funeral directing', en¬ 
gaging by an individual in the business of 
preparing, otherwise than by embalming, for 
the burial, disposal or transportation out 
of this state of, and the directing and su¬ 
pervising of the burial or disposal of, dead 
human bodies or engaging in the general con¬ 
trol, supervision or management of the opera¬ 
tions of a funeral establishment." 

We have not found any Missouri case involving these defini¬ 
tions or a prior statutory or common lav; definition. In Common ¬ 
wealth v. Markmann , 144 Pa.Super. 29, 174 A. 6, 9 (1934), the 
court citing Webster's Dictionary defined embalm as ", . . to 

treat (a dead body) with special preparations, as aromatic oils 
or arsenic, in order to preserve it from decay. ..." 

Although not precisely in point, the Wisconsin Supreme Court 
in State ex rel. Kemplinger v. Whyte , 188 N.W. 607, 609 (Wis.. 1922) 
after noting the dictionary definition of "undertaker" or "funeral 
director" and noting the statutory definition of embalmer^ stated: 

. . It is apparent from these definitions 
of an undertaker and the statutory definition 


l"'The disinfection or preservation of the dead human body, 
entire or in part, by the use of chemical substance, embalmer's 
fluid or gases on the body, or by the introduction of the same 
into the body, by either arterial or cavity embalming or by hypo¬ 
dermic injection of fluid ordinarily used for enbalming.'" Whyte , 
loc. cit. 609 (Section 1409(2), Wisconsin Statutes of 1921). 
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of embalming that the two are vitally differ¬ 
ent. An embalmer, as such, does not bury the 
dead; he does not take charge of funerals;, he- 
does not dress the body, procure the coffin, 
or do the many other things an undertaker 
does. His sole function as an embalmer is to 
so treat the body . . . so as to disinfect 
and preserve the body.' ..." • 

The case involved the constitutionality of Wisconsin statutes 
which required all undertakers to have an embalmers license in or¬ 
der to stay in business. The court held that the statute was un¬ 
constitutional since the functions were different and thus was un¬ 
reasonable to require all undertakers to be embalmers. The. court 
noted that there was no state statute requiring a body to be em¬ 
balmed and further noted that in many rural parts of that state it 
was common practice that bodies were never embalmed. 

Reading the statute to construe the statutory intent and giv¬ 
ing the words their plain and ordinary meaning, it is clear that 
"embalming" as such is related solely to disinfecting and preserv¬ 
ing a body from decay. Section 331.011(6) states that this is gen¬ 
erally done by the injection of chemicals into the arteries. Like 
Wisconsin, Missouri has no statute requiring all bodies to be em¬ 
balmed. ^ From your question, it is clear that the application of 
various waxes and cosmetics to a deceased is not related to the dis 
infecting and preserving of a body from decay. Rather, the purpose 
is to make the deceased suitable for viewing before the casket is 
finally closed. Also, it is clear the legislature did not intend 
that all funeral establishments had to have a licensed embalmer. 

It would be unreasonable' to expect that a funeral establishment 
which did not have a licensed embalmer associated with it would 
be prohibited from making a body presentable for viewing. 


2There are only two instances in which a body must be embalmed 
under the provisions of state statutes. 

(1) If it is going to be transported by common carrier and if 
the individual died of certain dangerous or communicable diseases 
(See Sections 194.080 and 194.090, RSMo 1969). Or, the body can 

be shipped in a closed and hermetically sealed container. 

(2) If the body is going to be transported by common carrier 
and if it is going to take twenty-four hours or longer to reach its 
destination. (See Section 194.100, RSMo 1969). Or, the body can 
be shipped in a closed and hermetically sealed container without 
being embalmed. 
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Thus it is our view that the normal, simple cosmetic work is 
one of the functions that can be performed by a funeral director 
and is not within the exclusive business of a licensed embalmer. 
This letter is in no way to be regarded as an opinion as to any 
specific facts which might arise. 


Yours very truly, 



JOHN C. DANFORTH 
Attorney General 



JOHN C. DANFORTH 

ATTORNEY GENERAL 
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OPINION LETTER NO. 233 


Mr. John A.. Halley 
Executive Secretary 
State Board of Registration 
for the Healing Arts 
Post Office Box H 
Jefferson City, Missouri 65101 

Dear Mr. Hailey: 

This is in response to your request for an opinion of 
this office on the following question: 

"May the State Board of Registration for the 
Healing Arts employ an attorney and pay said 
attorney from funds appropriated to the Board 
by the General Assembly." 

Your opinion■request indicates that the Board presently retains 
counsel and has done so for eight years. 

We believe that under Section 33^.23-0, RSMo, the Board has 
been authorized by the legislature.to employ private counsel. 
That section provides in part as follows: 

"If it appears upon complaint to the board 
by any person, or it Is known to the board 
that any person is violating any of the 
provisions of this chapter, the board, by 
its own proper counsel, or the prosecuting 
attorney of the proper county, or the attor¬ 
ney general may investigate and may, in ad¬ 
dition to any other remedies, bring action 
in the name of and on behalf of the state 
of Missouri at the relation of the board 
against any such person to enjoin him from 
such violation. ..." 



Mr. John A. Hailey 


Not only does the above statutory section authorize the State 
Board to bring action on behalf of the state of Missouri to 
enjoin individuals from violating the provisions of Chapter 334 
but, in addition, it is indicated that the Board may do so "by 
its own. proper counsel" as well as by the prosecuting attorney 
or by the Attorney General. 

Therefore, it is the opinion of this office, that the State 
Board of Registration of the Healing Arts may employ an attorney 
pursuant to Section 334.230,. RSMo. 

Very truly yours. 


JOHN C. DANPORTH 
Attorney General 
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December 6, 1973 


OPINION LETTER NO. 235 


Colonel Samuel S. Smith 
Superintendent, Missouri 
State Highway Patrol 
1510 East Elm 

Jefferson City, Missouri 65101 
Dear Colonel Smith: 

This letter is in response to your request for a ruling on 
the following question: 

"If the annual salary of a member of the 
Missouri State Highway Patrol increases, 
may all five-year-service-salary increases 
which have been received by the member, as 
provided by Section 43.080, RSMo. 1969, be 
re-computed on the increased annual salary 
fixed by Section 43.070, RSMo. 1969, for 
the rank which the member holds?" 

The relevant portion of Section 43.080, RSMo, reads as 
follows: 

"The limitations upon the maximum salaries 
which may be paid under the provisions of 
this chapter shall not be applicable after 
any member of the patrol has served five 
years in the state highway patrol, and the 
superintendent is authorized and empowered, 
with the approval of the state highway com¬ 
mission, to prescribe rules and regulations 
providing for increases every five years in 
the salaries of such members beginning with 



Colonel Samuel S. Smith 


the sixth year of service, and thereafter 
to fix the salaries of such members in ac- 
cordance therewith; provided, however, no 
such five-year increase shall exceed ten 
percent of the maximum salary fixed for . 
the rank which the member holds by section 
43 . 070 ; ...” 

The State Auditor, interprets the provisions of such section 
to mean that the increase is limited to ten percent of the salary 
a patrol member was receiving at the time he received the longev¬ 
ity increase. (See, Missouri State Highway, Patrol Report of the 
State Auditor, July 1, 1969 - July 30, 1972). For instance, as¬ 
sume a patrol member with sixteen years of service was promoted 
to corporal in his sixteenth year. His first and second longev¬ 
ity increases, received in years six and eleven, would amount to 
$65.00 per month (10$ of the monthly salary of $650.00 per month). 
His third longevity increase, received in the sixteenth year 
would be $70.00 (10$ of the maximum monthly salary for corporal, 
$700.00 per month). The total longevity increase then, is $200.00. 

The patrol's interpretation in the above hypothetical case, 
gives the patrolman a longevity increase of $65.00 per month in 
the sixth and eleventh years. However, in the sixteenth year, 
when the promotion is received, the patrol recomputes the first 
and second longevity increases to amount to $70.00 (10$ of the 
corporal's salary of $700.00 per month). In the sixteenth year, 
the patrol also gives the third longevity increase of $70.00 per 
month. The total longevity increase is then $210.00. The patrol 
has viewed the increase as a percentage increase of the salary 
of the rank then attained rather than a dollar amount fixed at 
the end of each five-year period. 

Section 43*080, RSMo, states that each increase may not 
exceed ten percent of the maximum salary fixed by Section 43.070, 
RSMo, for the rank which the member holds. A patrol member with 
sixteen years of service under the patrol's interpretation is 
entitled to an increase of thirty percent (10$ for each five 
years) of the maximum salary under Section 43*070 for the rank 
he then holds. 

The provision for longevity increases was first enacted in 
1937. The patrol's interpretation was established at that time 
and has not changed since. The interpretation of an ambiguous 
statute by the agency charged with its execution, long acquies- 
cenced in, is a factor to be given great weight and should not 
be disturbed unless clearly erroneous. State ex rel. Union 
Electric Light & Power Co. v. Baker , 293 S.W. 399> 316 Mo. 853 
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(Banc 1927); State ex rel. Marline v. Public Service Commission 
of Missouri , 343 S.W.2d 177 (K.C.Ct.App. I960). By statute, 
the regulations providing for the longevity.increases were required 
to be approved by the State Highway Commission. Although this 
formal approval has apparently never been obtained; the Highway 
Commission, along with the legislature, has long acquiescenced in 
the patrol's interpretation. This gives rise to an inference 
that the patrol's interpretation was correct. Robertson v. Manu ¬ 
facturing Lumbermen's Underwriters , 145 S.W.2d 134? 346 Mo. 1103 
TWO). 

The section authorizing the five-year increase has been 
amended twice. As first enacted, the provision in Section 8351? 
RSMo 1939 5 read: 

"Provided, however, no such five-year increase 
shall exceed ten percent of the maximum salary 
fixed by this act." 

As reenacted in 1945? this proviso read that no "five-year increase 
shall exceed ten percent of the maximum salary fixed by Section 
8349." Section 8349 fixed the maximum salaries for the officers 
of the patrol and Section 8350 fixed the maximum for patrolmen. 
Since such provisions might have been construed to authorize an 
increase of ten percent of an officer's salary for a patrolman, 
the statute was amended in 19^9 to read "ten percent of the maxi¬ 
mum salary fixed for the rank which the member holds by Section 
43.070." House and Senate Journals, 65th General Assembly of 
the State of Missouri, Volume 3? 1949? page 68. The only amend¬ 
ments to this section have related to the base amount to which 
the percentage is applied. The remainder of the section has been 
reenacted without change. The general rule of construction is 
that a legislature in reenacting a section is presumed to know 
and adopt an administrative construction. While this is not a 
binding rule, it is a factor to be given serious consideration. 
Becker v. St. Francois County , 421 S.W.2d 779 (Mo. 1967). 

The ultimate aim of any statutory construction is to deter¬ 
mine and give effect to the intent and purpose of the legislature. 
St. Louis County v. State Highway Commission , 409 S.W.2d 149 
"(Mo. 1966). It seems clear that by" enacting Section 43.080, the 
legislature Intended that two factors be taken Into account in 
determining the salary of a patrol member: (1) rank, and (2) 
length of service. It seems logical to infer that if these two 
factors are the same for two members of the patrol that the legis¬ 
lature intended them to receive the same salary. Conversely, if 
two members have the same rank, the one with a longer period of 
service should receive the greater salary. 
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The law favors constructions which harmonize with reason, 
and which tend to avoid unjust, absurb, unreasonable or confis 
catory results, or oppression. State e x rel . Stern Bros, and 
Co. v. Stilley , 337 S.W.2d 93^ (Mo. 1960777 We therefore con¬ 
clude that when a patrol member's annual salary is .increased, 
it is proper for the highway patrol to recompute all previous 
longevity increases on the basis of the increase in salary. 

Very truly yours, 

JOHN C. DANFORTH 

Attorney General 




JOH-N C. DANFORTH 

ATTORNEY GENERAL 





OFFICES OF TUB 

Attorney GrasraiRAii <©f Missoumi 

Jeffersos City 
November 21, 1973 
/ 

OPINION LETTER NO. 236 


Honorable Ralph L. Martin 
Prosecuting Attorney 
Jackson County Courthouse 
415 East 12th Street 
Kansas City, Missouri 64106 

Dear Mr. Martin: • ' 

This letter is in response to your request for this office's 
opinion on whether Section 556.140, R.SMo 1969 , applies to robbery 
in the first degree. 

Section 556.140, RSMo 1969, reads as follows: 

"If any person shall be convicted of com- 
. mitting a felony, or attempting to commit 
a felony, while armed \fith a pistol or any 
deadly weapon the punishment elsewhere pre¬ 
scribed for said offense in the statutes and 
laws of the state of Missouri for the felony 
of which he is convicted shall be increased 
by the trial judge by imprisonment in the 
v. state penitentiary for two years. Upon a 

second conviction for a felony so committed 
such period of imprisonment shall be in¬ 
creased by ten years; and upon a third con¬ 
viction for a felony so committed such per¬ 
iod of imprisonment shall be increased by 
fifteen years. Upon a fourth or subsequent 
conviction for a felony so committed the 
person so convicted shall be imprisoned for 
life." 

In State v. Harris , 87 S.W.2d 1026 (Mo. 1935), the Missouri 
Supreme Court specifically considered this question. There, Harris 



Honorable Ralph L. Martin 


was charged and convicted with robbery in the first degree by means 
of a dangerous and deadly weapon. The jury returned a verdict as¬ 
sessing punishment at the state penitentiary for a period of ten 
years. The trial court imposed a twelve year sentence pursuant to 
the authority conferred by Section 556.140, RSMo (then Section 4428, 
R.S. 1929). The Supreme Court in reducing the sentence to ten years 
held that this section was not applicable to this particular felony 
noting that robbery in the first degree included the use of a dan¬ 
gerous and deadly weapon as an element of the felony.. In State v. 
Carter , 443 S,.W.2d 176 (Mo. 1969), the court followed the rationale 
of the Harris opinion. 


It is our view that the holding of the Missouri Supreme Court 
in State v. Harris is controlling unless and until modified by the 
court or the legislature. ' 



Yours very truly, 




JOHN C. DANFORTH 
Attorney General 


ELECTIONS: 

REGISTRATION: 


The provisions of Section 51.310 
(House Bill No. 667, 77th General 
Assembly), which provide for addi¬ 
tional compensation to certain county clerks for performance of 
duties under Section 51.121 (House Bill No. 667 , 77th General As¬ 
sembly), constitute an increase in compensation to county clerks 
of counties in which the county clerk was required to perform the 
duties under Section 51.121, RSMo 1969, before Sentember 28, 1971, 
and is not effective during such clerks' present terms of office 
but is effective as to clerks cominp' under the provisions of Sec¬ 
tion 51.121 after September 28, 1971. Such payments may be made 
for 197*1 and thereafter to clerks in counties in which registration 
is first required under House Bill No. 20, 77th General Assembly. 


OPINION NO. 238 


November 8, 1973 


Honorable James C. Kirknatrick 
Secretary of State 
State Capitol Buildinr 
Jefferson City, Missouri 65101 

Dear Mr. Kirkpatrick: 

This is in response to your renuest for an opinion from this 
office which reads in nart as follows: 

"... will Section 51.120 RSMo 1969 annly to 
the 76 counties upon which registration is 
being Imposed by virtue of HCSHB 20 [77th Gen¬ 
eral Assembly], or will it only apply to the 
seven counties of Adair, Audrain, Buchanan, 

Butler, Marion, Newton, Randolph, and Vernon, 
which currently have voter rer!stration in at 
least one city within the countv by reason of 
the requirements of Section 116 , RSMo 1969 ? 

"Do the provisions of Section 51.121 imposing 
requirements upon the county clerk of a county 
'adopting' the provisions of Chanter 11*1 anpl.v 
in a situation where, as is the case with the 
passage of HCSHB 20, registration is mandatoril.v 
imposed by the General Assembly? 

"The first regular session of the 77th General 
Assembly has adopted HCSHB 20, which provides 




